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in the Lower Conrt. We may however state that, as at 1870.
. . . November 14.
presens advised, we agree with the remarks of Brace, V. (.). iDL s
the case of Skields v. Boucher, I DeGex and Smale, 40, cited _ of 1870
at the bar. And we may add that, even if the legitimate
descent had been proved to our satisfaction, we should have
been compelled to hold that the evidence as to vationality
was jucomplete. A!l that the evidence, if admissible, amonuts
to is that John Turnbull was 'a Euaropean, and there is
nothing to show that he was a British born sabject. The
Judge before whom a plea of this kind is set up may, as the
High Court bas .receutly Juid down, be satisfied by the
appearauce of the prisoner and the circnmstances bronght
forward at the time that the plea is true ; but if not so satis-
fied, the plea, it persisted in, must be substantiated by suffi-
cient evidence. The result is that the conviction of the
Session Conrt must be affirmed, no objection having been
taken to the findings npon the facts. As regards the punish-
ment, we are disposed to redace it, and we shall send for the
record for that purpose.
The sentence of the High Court was that the prisoner
be rigorously imprisoued for a period ot five years and pay
a fiue of Rapees 10,000 and in  default be rigovonsly im-
prisoned for a further period of oue year.
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Special Appeal No. 202 of 1870.
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According to Mahomedan Law dower is presmned to be prompt
in the absence of express contract and may be enforced at any time.
HIS was a Special Appeal against the revised decision of . 1870.
Srinivasa Rao, the Priucipal Sadr Amin of Manga.lor:%, SA—Z)EZ’I'\?G'W?O—
" 8. 4. No. 202
in Regular Appeal No. 350 of 1867, modifying the decree of __of 1870.
the Court of the District Muusif of Mauvgalore, in Original
Sait No. 199 of 1863.
The plaiotiff bronght the snit setting forth that her hus-

band. the defendant, not having maiutained herself and the
minor daughter (bore of ger by the defendaut) for the year
-
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prior to 17th February 1863, on which the defendunt divorced

iSn. No 209 €T, Rupees 44, being the amonut of expenses incarred on

of 1870

account of the maintenance for that year, should be recovered
to her from the defendant, together with. her dowry,
Ruopees 20.

The defeéndant stated that he waintained the plaintiff
and had not divorced her ; thatshe was to obtain her dowry
either at the time when she was divorced or at the time of
his death.

The District Munnsiff gave jndgment as follows : —No
evidence was addnced as to the plaintiff having been maiu-
tained nnder Mahomedan Law. The dowry is payable after
marriage. As no conditions have been entered into as to
the plaintiff’s dowry being paid either at the time of divore-
ing her, or at the defendant’s death, the same is payable on

demand. The Cours, cousidering it not necessary to ascer-

tain in this suit the question whether the defendant has
divorced the plainsiff,decides that the defendaunt shonld pay
to the plaintiff the amount of maintenaunce and dowry claimed
by ber, together with costs.

Upon appeal the Principal Sadr Amin upheld the deci-

sion of the Munsiff ; but apon review prouounced the fol-

lowing judgment :—
Owing to Petition No. 56 of 1869 presented by the

defendant for review of the judgmeut passed in the suit, the

Principal Sadr Amin has placed the sait again on the file for
re-consideration of the same for the following reasons : —

“ The plaintiff claims in this sait dowry, &c., from the
defendant, and the defendaut states that he has not divorced
her, and that the dowry is payable either at the time of
Gdivoree or at hisdeath. On a reference to the decree in page
119 of the Appendix to Macnaughtea’s Mahomedan Law and
also to the decree passed in Suit No. 13 of 1855 by the
Mahomedan Sadr Amin, the Principal Sadr Amiu comes to
see that the Mahomeddan Law divides the dowry into two
sorts as “ Moyozilla and Muvayzilla,” aud declares that of
these the first is payable ot the time of Nikka marriage, and

* .
the other at the tinge of divorce by thie husbaisl or after his
death. .
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It is declared in Section 183 of the Manaal of Mahome- 1870,
dan Law,by Sadagopacharyar,that shonld there be uo clear oo 5.
an Law,by Sadagopacharyar,that should there be u S A Nt

understanding (between the parties) as to the time for the  of 1870.
payment of dowry,it is payable or demand. The defendant

pleads in the present snit shat he has not divorced (his wife);

that the dowry is payable either at the time when he will

divorce her or at his death. Consequently,the suit has been

placed again oo the file in order to ascertain® whether the

defendant bad divorced (the plaintiff) and how the dowry i3

usnally paid.

The Court pernsed the depositions, &e., given by the
witnesses for the parties, and which were seut for from the-
Lower Court.

The Principal Sadr Amin conenrs with the Conrt below
3n the opinion arrived at to the effect. that the evidence given.
by the witnesses for the plaintiff to the effect that the de-
fendant wrote a letter divorcing thereby the plaintiff, was
not, credible, and that the said circumstance was not proved.
With reference to- the divorce alleged to have taken place at
Bolara.attached to the town of Mangalore,it is to be observed
that while the people and Mokhtears of the parties” own
caste,as well as the neighboars, snch as Khazi Katiba, Mukri,
&c., were available, there was no reason for the people of
the Sajip village sitnate at a distance of more than 4 kosses,.
and wherein the plaintiff lived, meeting together at that
time to the exclnsion of any oune of the abovementioned per--
sons, and also prove Ammarivayava mau beiag procured for
writing the said letter. Moreover, the Cazi of Mangalore
town has, in the decree passed by him, and which was pro-
duced by the defendant, held that the defendant has not
divorced (the plaintiff), and that the letter was got up in.
the name of the defendant. Under these circimstances,
the Court conclndes that the defendant has not divorced
(the plaintiff), and that the letter prodnced by the plaintiff”
was not actually wristen by the defendant.

The poiot that remaius still for consideration is whether:
the plaintiff is entifled to obtain the dowry at once. The
witnesses that gave their evidence in favonr of the defendant
in the above gespé’ct deposed that the dowry is given among
the parties of thg sait who are of Saffe Majab clasg eithes at.



MADRAS HIGH COURT REPORTS,

v:fn;fz’ %0 the time when hasband and  wife join togethier, or after the

Py, o2 death (of the hnsbund); and their evidence is consistent with

of 18i0.  the meaning of the decrees referred to above. An it has been
concluded that the defendant, did not. divorce (the plaiutiff),
it does not appear proper that dowry should be awarded (to
the plaintiff.)

Heuoce, the Principal S8adr Amin reverses snch portion
of the decree appealed against as awarded the amouut of
dowry, and amends his previous judgment by deciding that
no costs will be directed to be paid by the defendant to the
plaintiff, inasmuch as she carried on false proceedings to the
effect that she was divoreed, &e., by the defendant; and that
the parties shonld bear their respective costs.

The plaiotiff presented a Special Appeal to the High
Court. :

Parthasarathy Aiyangar, for the Special Appellant,
the plaintiff.

The Conrt delivered the following

-
JuncMeNt :—This is an  appeal against the disallow-
ance of dower becanse there had been no divorce.

The anthorities seem to be in accord upon the point,
that dower 1s of two sorts; 1, Prompt, exigible at any time ;
11, Deferred, exigtble at divorce. They further agree that
it is a presumption of Mahomedan law that in the absence
of express coutract dower i8 presamed to he prompt. We,
therefore, reverse the revised decree of the Principal Sadr

Amin, except as to the matter of costs.

The Lower Court having determined that the appellant
appeared before the Conrs with a false allegation, we do not
alter the decres of the Principal Sade Awin as to cosis.
"Phiere will be no costs of this Special Appeal.

Special Appeal allawed.





