THOMAS NAGH TURNRBULL. i

APPELLATE  JURISDICTION ()
Criminal Regalnr Appeal No. 175 of 1879,
Twomas Nas « TursbULL....... ievesssas Prisoner.

The prisoner pleaded that he was a British bory suljjact an | there-
fore not amenable 10 the jwisdiction of the Swsion Judge of Tell-
cherry, by whon ihie prisoner had be-t convicted of criminal misappro-
priation.

The evidence showed thatthe prisoner wasthe great grandson of
Jolm Turnbull, said 10 havejbecn a Serjeant in the service of the King

or of the East Indix Compiny, but was insnflicient to establizh o Jawtul
marriage between him and a Native Christian woman by whom he had
a son, and the evidence as to his nationality was also ineomplete.

Held, that the plea to the jurisdiction was notmade out.

HIS was a Petition aoninst, the sentence of J. W. Reid. 1870,
the Session Jndge of Tellicherry, in Case No. 10 of the ¥November 14.
‘Calendar for 1870. C 1 A No. 175
o 1870.
The prisoner was employed in the Forest Department —

and was convicted by the Session Judge of Tellicherry of
hawing dishonestly misappropriated varions sums of Juoney
belouging to the Government of Madras which had been
entrosted to hitm.  The prisover pleaded to the jarisdiction
on the ground that, being a British born subject, he ought
to be tried before the High Court. The prisoner appealed
to the High Coaurt. ‘

Upon the first hearing of the Appeal, the High Court
remitted the case o the Sessiou Court with directious to
the Session Judge to receive any admissible evidence teu-
dered by the prisoner in sapport of his plea aud return the
finding npon such evilence to the High Court.

Tive Session Judge found that the -prisoner failed to
establish his plea.

The prisoner was sentenced to undergo nine years’ ri-
gorons imprisonment and to pay a fine of Rupees 10,000, or’
in defanlt of bayment. to undergo rigorous iwprisonment for
the further period of one year.

Miller, for the #ppellant, the prisoner.
The Gocernment ¥ leader, for the prosecution.
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(o) Presgat : Scotland, C.J. and Holfoway, J.
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TheConrt delivered the foHowing

ff\f% N ah DITUDGMENT :— When this caxe was  last hefore ng we

Of l?HO

_remtttad i to the Tower Court for the purpose of giving the
pu-mwr lnnm.u Turnbubs full opportauity of ad: lm,mv any
evidence in his favor as to his belog the legitimate descemd-
ant of an Baropean British sabject. anil therefore “exempr
trom the im'isdiwinn at” she  Tellicherry  Conrt.  Tiat
evidence has now heen recarned to ns a.ud the questions for
our consideration are two ;—

(1) Is Thomas Turabull the legitimate great grandson
of John Turubull, sakd to have been a Serjeant iz the secvice
of the King or of the East India Company ?

2.) 1f so, whitt was the uationality of the said John
Tarnbull ?

As regards the first question we entertain no donbt
upon the evideuce that the prisoner, Thomas Turubnl, was
the legitimate son of Thomas Bowyer Tnrnbull, aud that the
said Thomas Bowyer Turnbull was the legitimate son of one
Thomas Tarnbull. Tite real gnestion is was this 'lhomas
"Tnrabull as alleged the legitimate offspring of John Tarnball
and & Native Christian woman ?  The mere fact ‘ot Thomas
Turpball being the o(f-:pnuu of these two persons 18 of
course no evuleuce of a lawful marriage having taken
place, and the probabilities are certainly not in favor of o
European having contracted marriage with a native woman
at, that period. - The ouly evidence therefore consusts of
statements of the loosest description said to have been made
by Thowmas Turnbull and Thomas Tuarubull's wife to the
effect, that his father John was lawfully married, and even
if we believe that those statements were actually made, -we
do uot think shiey are entitled to much weight of themselves.
Bul; taking the least unfavourable view of the. evidence jt
seems to us that the persons who profess to have heard thoss
statements have only persnaded shemselves into the belief
that they did hear them. The improbability of asy such
hr,u,tcmem; having been really made is enhanced by the fact
that Thomas Tarnball was a mere child at his father’s
death. We think therefore the legitimate descent set up hy
the prisouer in this case Ras not - heenO prgved, and it is
nune('essa.ry for us to express any opitfion as too the admissi-
blhryof the bearsay evidence to which objuchion way taken



TADIYA ©. HASANEBIVARI k]

in the Lower Conrt. We may however state that, as at 1870.
. . . November 14.
presens advised, we agree with the remarks of Brace, V. (.). iDL s
the case of Skields v. Boucher, I DeGex and Smale, 40, cited _ of 1870
at the bar. And we may add that, even if the legitimate
descent had been proved to our satisfaction, we should have
been compelled to hold that the evidence as to vationality
was jucomplete. A!l that the evidence, if admissible, amonuts
to is that John Turnbull was 'a Euaropean, and there is
nothing to show that he was a British born sabject. The
Judge before whom a plea of this kind is set up may, as the
High Court bas .receutly Juid down, be satisfied by the
appearauce of the prisoner and the circnmstances bronght
forward at the time that the plea is true ; but if not so satis-
fied, the plea, it persisted in, must be substantiated by suffi-
cient evidence. The result is that the conviction of the
Session Conrt must be affirmed, no objection having been
taken to the findings npon the facts. As regards the punish-
ment, we are disposed to redace it, and we shall send for the
record for that purpose.
The sentence of the High Court was that the prisoner
be rigorously imprisoued for a period ot five years and pay
a fiue of Rapees 10,000 and in  default be rigovonsly im-
prisoned for a further period of oue year.
APPELLATE JURISDICTION (1)
Special Appeal No. 202 of 1870.
Y11 6 2 VO Special Appellant.
HasaxEBIYARL..cconnneL, Special Lespondent.
According to Mahomedan Law dower is presmned to be prompt
in the absence of express contract and may be enforced at any time.
HIS was a Special Appeal against the revised decision of . 1870.
Srinivasa Rao, the Priucipal Sadr Amin of Manga.lor:%, SA—Z)EZ’I'\?G'W?O—
" 8. 4. No. 202
in Regular Appeal No. 350 of 1867, modifying the decree of __of 1870.
the Court of the District Muusif of Mauvgalore, in Original
Sait No. 199 of 1863.
The plaiotiff bronght the snit setting forth that her hus-

band. the defendant, not having maiutained herself and the
minor daughter (bore of ger by the defendaut) for the year
-
w) Present : Holloway und Inugs, JJ.
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