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Jul™.i'6 I f there h a d , h o w e v e r , a n d s i m p l y u p o n t h e g r o u n d t h a t 
2{. a. No. 55 the appel lant d id not l i k e h i s a g r e e m e n t , a n d s u c h w i t h -

1 8 7 3 , drawal was a l lowed to de fea t a c o m p l e t e d a w a r d , th i s cur ious 
consequence would fo l low ; — 

N o m a n can w i t h d r a w f rom his contrac t to s u b m i t , a n d 
t h a t contract can be filed de sp i t e th i s ob ject ion w hi l e t h e 
arbi t ra t ion is going on. I f , however , t h e m a t t e r proceeds 
to i t s na tura l a n d l e g a l l y compel lab le conclusion, a m a t t e r 
which would be wholly ineffect ive to s t a y a n y p a r t of the pro-
ceeding a t a n y s t a g e of i t s progress , i s a d e q u a t e to des troy i t 
when all the s t a g e s h a v e been p a s s e d a n d the goal reached. 

I t would be very diff icult to p e r s u a d e m e t h a t a n a r g u -
ment so logically se l f -des t ruct ive c a n be su s t a ined . T h e 
quotat ion of E n g l i s h ca se s a n d rules on th i s m a t t e r i s m e r e 
w a s t e of t ime. T h e doctr ine a s s t a t e d ( I I I , M. H . C. R , 1 8 3 , 
aff irmed, 12, Moo., 112) is t h e v e r y oppos i te of the E n g l i s h 
in the mode in which the contract is to operate . T h e r e is 
c lear ly no appea l in this case a n d t h e a p p l i c a t i o n m u s t b e 
d i smis sed with costs. 

KINDERSLEY, J . — I agree. 

Regular Appeal No. 56 of 1873. 

SAMI CHETTI Appellant 
AMMANI ACHY a n d 30 others Respondents. 

Plaintiff alleged that, his father having died while he was a young 
child, during his minority his father's widows (defendants 1,2 and 3) 
aliened the whole of the estate, in portions, to different people at 
different times. He, therefore, brought this suit against all the 
alienees to recover the estate as a whole. The District Judge dis-
missed the suit on the ground of mis-joinder of causes of action. 
Upon appeal, Held, that the Judge was wrong. That plaintiff's cause 
of action, the right, was his relation to the family to which the pro-
perty appertained and on this right, if established, and if he be not 
otherwise barred, he would be entitled to recover. The fact that 
various persons, during his minority, affected to purchase portions 
of the property did not destroy the unity of his ground of action. 

1873. p r ^ H I S w a s a R e g u l a r A p p e a l a g a i n s t the decis ion of J . 

IA^NO. 56 J L H . Nelson, the A c t i n g Civi l J u d g e of T r a n q u e b a r , in 

'o f i m [ Orig inal S u i t N o . 17 of 1871 . 

( a ) Present : Holloway, Ag. G. J . and Innes,, J . 
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This was a suit for possession of an estate. 1873. 
July 23. 

The plaintiff's case was that his father died seventeen 56 

years before suit brought, when the plaintiff was yet a young 
child, and that during his minority the first three defendants, 
his father's widows, aliened the whole of the estate, bit by bit, 
and by several alienations, to the defendants from 4 to 31, 
both inclusive. The plaintiff therefore sought to procure the 
annulling the several alienations made, and to get possession 
of the estate as a whole. 

The following is taken from the judgment of the Court 
of First Instance:—" The 31st defendant appeared and stated 
that he had satisfied the plaintiff's claim as against himself: 
this was admitted to be true : and satisfaction was entered 
up accordingly. 

The 30th defendant pleaded in limine that the suit was 
bad for mis-joinder of causes of action and of persons, with 
reference to Section 8 of the Code of Civil Procedure, and 
as such must be dismissed. 

An issue relating to this point was framed, and upon 
the plaintiff failing to give a satisfactory reason for joining 
all the defendants in one suit, I decided that the suit must 
be dismissed. 

Section 8 of the Code of Civil Procedure, which was 
framed upon a consideration of the English practice obtain-
ing with reference to the joinder of several causes of action, 
makes it necessary that the causes to be joined shall be 
causes by and against the same parties, whereas in the pre-
sent case, assuming the statements in the plaint to be true, 
the causes against the several defendants are quite separate 
and distinct. Defendant A, who bought part of the estate 
at one time, can be in no way interested in an alienation of 
another part ofthe estate made in favor of defendant B solely, 
at another time, and vice versa. The evidence against de-
fendant A will not at all affect defendant B, and vice versa-
Defendant A may have to pay the value of mesne profits 
accruing in respect of one parcel of land, whilst defendant 
B may have to pay the value of mesne profits accruing in 
respect of another parcel of land. And so with regard to 
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1873. var ious other cause s of act ion, there i s rea l ly no connection 
July 23. . ' J 

s. A. No. 56 o r interdependence w h a t e v e r between t h e s evera l de fendant s . 
— 1873'— It is as if the plaintiff were to charge the defendants jointly 

before a Criminal Court with several trespasses, on the 
ground that although the trespasses were in deed separate 
and distinct, yet the body and property affected by the tres-
passes belonged to him solely, and to none other. 

The decisions in Rajah Ram Tewary v. Lachman Prasad, 
(F. B.,) 12, W. R,, 478; Munshi Maniraddin Ahmed v. 
Baboo Ram Chand, 2, B. L. R., A. C., 341; Gazi Muzhur 
Hossein v. Dinobundoo Son, Bourke, 8; Sooloo Singh v 
Rajender Saha, 8, Suth. "W. R., 364; and other cases, ap. 
pear to show beyond the possibility of doubt that a suit like 
the present will not lie in India any more than it will in 
England, and I therefore consider that I must dismiss the 
suit with all costs, except as against the 31st defendant. 

The plaintiff appealed on the ground that—The Civil 
Judge was wrong in having dismissed the suit on the ground 
of mis-joinder of different causes of action against different 
parties. 

Bhashyam, Iyengar for Gurumurti Ayyar, for the 
appellant. 

The Court delivered the following judgments :— 

H o l l o w a y , Ag . C. J.:—This suit has been dismissed 
upon the favorite ground of mis-joinder. No practitioner 
of this Court would have thought of making the objection 
as such suits are of daily occurrence. 

The Judge says that the cause of action against each of 
the purchasers is a distinct one. The plaintiff claims his 
share of family property. His cause of action, the right, 
is his relation to the family to which the property appertains, 
and on this right, if established, and if he is not otherwise 
barred from recovering, he will be entitled to that share 
wherever found. The fact that various persons during his 
minority have affected to purchase parcels of the property 
does not destroy the unity of his ground of action. It will 
lie upon those who so purchased, upon the establishment of 
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his right, to shew that the sales which they set up are bind- j^873^ 
ing upon him. There appears no objection whatever to the ~BTA7WO.I& 
frame of the suit. The decree will be reversed and the case 1873-
remanded for decision. 

I n n e s , J.:—I agree that there is no objection whatever 
on the frame of the suit. See as to this, the Commissioners 
of Sewers of the city of London v. Glasse (Effing Forest 
Case) reported in 41, L. J. Chy., p. 409. 

In a former suit the present defendant sued as owner by right of 
inheritance to recover the property of her deceased husband, and the 
present plaintiff resisted that suit on the ground of her preferable 
right to inherit. Having failed in that suit, plaintiff brought the 
present suit to recover half the property on the basis of a family 
agreement made between her and the present defendant's deceased 
husband. This agreement was designedly suppressed at the period 
of the former suit. Held, that the suit should be dismissed. That 
plaintiff in the present suit insisted upon a valid family compact vary-
ing the ordinary rules of inheritance, having, however, previously 
appealed to that general rule and designedly kept back the compact 
upon which she now sought to insist. That there could be no stronger 
case of an absolute waiver of that contract and of conduct rendering 
it wholly inequitable to permit her now to insist upon it. 

Semble, where a defendant has been sued by a plaintiff upon his 
rightof ownership, plaintiff's recovery negatives all grounds of defence 
to that action then existent and within the plaintiff's knowledge. 

THIS was a Regular Appeal against the decision of E. B. 1873. 
Foord, the District Judge of Chingleput, in Original „Av?uil-0 K. As No, { 

Suit No. 22 of 1872. of INS. 
The plaint stated that plaintiffs late husband, Arumuga 

Mudali, and defendant's late husband, Kumarasami Mudali, 
were brothers that 9 days after the death of Arumuga? 
in accordance with an arrangement made by the relatives 
of the family, plaintiff and Kumarasami jointly executed 
an agreement (A) on plain paper, dated 13th April 1859, 
which was subsequently engrossed on a stamp paper (B) on 

(a) Present: Holloway, Acting C. J. and Innes, J . 

Regular Appeal No. 80 bf 1873. 

J a n a k i A m m a ' l . . . . 
K a ' m a l a t h a m m a ' l . 

Appellant. 
.Respondent. 




