
Before Mr, Justice Pigoi and Mr. Justiee Stem s.

MON MOIIINI GOOPTA ( P l a i n t i f f )  v. BAGHOOIJATH MISSEU X895;
AND 0TH13ES (DEFENDANTS.) * AugUSt G.

Landlord and tenant— Property in trees growing on land— Lease fo r  purime of 
clearing jungle land.

Whei'e <1 loase o f  a momah waa gTanted for tlie express purpose of cleai'ing 
junglo land and bringing it under cultivation, and no reservation of the nglit 
in the treess was made ia the lease, Held that tUo lessee had'tlio right to appro­
priate the trees when out.

The facts o f this case are sufficiently stated in tlie judgment of 
the High Court.

B&hvL-Rally liishen Sen for the appellant.
Babu Jogesli Olmnder D ey  for the respondents.
The judgm ent o f  the H igh  Ooiiri (P igot and'SXEVEiTS, J J .)  

was delivered by-
PiaoT, J.— In this -case, by a fottali dated the 29th ‘Assar 1293, 

a mouzah was let to the plaintiff-appellant by. tho defendants, who ■ 
are t̂he zemindars to whom the mowaa/i belonged. The moinzah'was- 
let by name and with a description of its boundaries ; it was let 
at a yearly rent o f Ifs; 18-12 annas,- whicli amount was arrived at 
after deducting Rs. 11^4 annas from tho annual jama o f  Es. 30,' 
that dediiiotion being a-deduction made in respect o f 'a  sis aimas 
share out o f si^j;een annas o f the mousahwhhh’tlie potiak expresses 
to be giveu'as remuneration for the lessee'’s labour in reclaiming- 
the-land.' The lands are jungle lands. The appellant and,< as sbQ 
alle-gesj- her. deceased’ husbandj who was the lessee-urid(ir this' 
pottafi, have been in the habit o f  cutting tho w oodin  fh'e jung-lofor' 
th'epm-ppseof clearing tho land for' culiivalion and ( f̂ ap]u'opriiu- 
ing the trees, or growth 'so .cleared to-their owH'p’tii’pose. TtiS’ 
zemindars,--the' defendants, as 'landlords have lately- begun to dis-- 
pute-the-righ.-| of-tho lessee under-this poiia/t-to cut any-trees at' 
all, and :also tbe right of the lessee to appropriate the trees and the 
other growth cut in the proccss of^clearing; and this suit'is- 
brou'ght for -fv declaration o£ the plaintiff’s right to, and coHfinna-

V . . .

.^Appeal.from Appellate Decree No. 243 of 1894 agninat the decree of.
Babii Debendra Lal__Sliome, Subordinate Judge o f Manbhoom, dated the 27th 
o f No-yembor 1893, modifying the decree o f Babu Taraprossono Ghoae,
Munaif o f Eagb‘oonathpur, dated the, 17th of May 1893,

u
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1895 tion of lior possession of, tlio jungle, and for the pvioe o f some 
Mon' mohini by tlie defendants in assertion apparently o f the dofea-

GrooPTA dants’ alleged right to the trees.
R a s h o o n a t h  I n  t l ie  polkili t h e r e  is  n o  p e r i o d  a s s i g n e d  a s  a  t e r m  f o r  t h e  le a s e ,

M is s e b . t h e r e  i s  a  p r o v i s i o n  i n  t h e  iiotta.li f o r  t h e  e n h a n e e r a e n t  o f  r e n t  

u n d e r  p r o c e e d i n g s  t o  b e  t a k e n  f o r  s u c h  e n h a n o e n i e n t ,  a n d  t h a t

p r o v is i o n  c o n t a i n s  t h e s e  w o r d s ,  “  a n d  y o u  a n d  y o u r  h e i r s  s h a l l  t a k e

s e t t le m e n t  a c c o r d i n g l y , ”  f r o m  w h i c h  i t  m a y  b o  r e a s o n a b l y  c o n t e n d e d  

t h a t  th is  l e a s e  is , a s  t h e  a p ]D elIan t s a y s ,  a  m ohurari o n e .  Wo d o  

n o t  h o w e v e r  in  t h is  c a s e  h o l d  a n y t h i n g  o n e  w a y  o r  t h e  o t h e r  a s  t o  

t h is .

The plaintiii'’s suit was dismissed by the lower Appellate 
Court so far as her claim to the right in the trees cut is conoorn- 
ed, and she appeals before us. It was not contended before us that 
the plaintiff was not entitled imder the terms of the poltah  to out the, 
trees of the jungle ; the contention o f the respondents was limited 
with respect to that to the appropriution o f  them after they .were, 
out, mid this it was contended that tlio plaintiffs could not do, but 
that they wore entirely the property o f tho Kcmindars, and that 
the plaintiff had no right whatever to them, and tho case o f Nafaf 
Ohandra Pal Chowdhuri Ram Lai Pal (1) was cited to us as: 
showing that tho ordinary law is that a zemindar is entitled aa 
against an ordinary tenant to tho property in the trees, and it was, 
contended that that ordinary law applied in tho preaont case, l^ow, 
this is a lease for the express purpose o f clearing and bringing the 
land under cultivation ; it contemplafces that after a certain time, nO 
doubt not spociiied in tho lease, an enhanoomont o f rent shall take 
place, and that for a time, also nob specified, no rent is to be paid in-; 
respect of six annas of the mousali, Tho entire mousah is actually 
leased to the lessee bynanio as we have said, and with its bound-' 
ariessetout, and there is no doubt that tho proprietary right is, 
conferred in the entire moxizah by tlio lessors upon tho lessee, ThO; 
appellant’s contention is founded, so far as authority is ooncerneJ,,. 
chiefly u,pon the case of Qolwh Band v. Nuho Soondime Do$se&
(2) in which Mr. Justice Birch’s judgment goes at length into, 
the rights arising under a lease, though not identical in terlnSj,
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still not c[uito dissimilar to tlib presGiit Mr. Justice Birch’s juclg-■ 1895
raeiit contains tMs passao’o : “ At tho iimo tlie grant under con- M qj, m o h in i 

siiloration was made the land was waste and jungle. No rights G oopta 

were reserved. To enable the grantee to cultivate ho first had to RAaiiosfiATii 
cut down and root out the original jungle, and he was free to Misser,  ̂
plant trees or sow crops as he thought fit. So long as ho obtained 
his rent tbe grantor eoald not xatorfore with him.”

Eo doubt in that case (which was before Markby and Birch,
JJ.) the question arose in resjDeot o f the, trees which had been 
planted by the lessee ; there is that difference between the two 
cases. In  the case of Goliiok liana v. Nuho Soonduree Bossee (1) 
the right of the tenant to out down and ai)proprlato the trees 
was affirmed. This case, wo tbink,-is a stronger one for the 
appellant. The express purpose o f lotting was the cutting down 
of the trees; no. reservation of the right in the trees was made 
in the lease, and in order to come to the conclusion that that 
right was reserved we must assume that the tenant’s right was 
simply to cut down trees and to wait until his landlords chose 
to. remove them before ho proceeded to got the land into com­
plete cultivation ; that, on the other hand, the landlords, without 
reserving any right of re-entry, had by implication the right to 
enter when they pleased and remove the trees that had been cut 
down. The fair inplicition arising from the terms of the lease is 
that the tenant must have .the right to take the .trees, and so far as 
it enabled him to do sO; wo cannot say that .the preliminary expense 
provided in the lease for oloaring the jungle was.of itself sufficient 
' —a'work which m aybe reasonably supposed would be profitable to 
his landlords as well as himself, and it is not unreasonable to suppose 
that the- appropriation of the trees is one o f the matters' o f enooxir- 
agemont to the tenant to do what would be beneficial to the land­
lords of the estate— to clear and bring into oultivation all the 
land let. '

"A case has been cited to us which was relied upon by the 
Court below decided by this Court some years ago before Prinsep 
and, Wilson, J J., but that case doos not apply at all to the present 
case. That was a case in which there was a controversy 
between the zemindar and tho lessee under a jnngklvri, lease
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1895 in  respeol; o f  a ju n g le  wibbin liis zeinindari. N o  proprietary .rigbt-
------- in  tlie land, the subioct-m atter o f  tbe  dispiifco, was conferred-’

M on  M o h i n i  ’  ,  i ■ ,  .
Goopta b y  tbe iease in  that case, but tbe lessee was g iven  tue right

B agiioonath and cultivate and o ccu p y  as tenant such land*
rlisEES. as he m ight clear ; and it w as hold that th is  r igh t w as,not one

under wliioh he could claim  the righ t to out and. k eep  the.tree? 
belonging to the ju n gle  as he pleased. I t  was also held that ho liad- 
not'show n  any r igh t such as ho also claim ed, a possessory right in 
the iuDgle itself. H ero  the oircumstanoes o f  the case in  respect
o f  the terms o f the lease are w holly  different, because all the laudi
upon w hich  the ju n gle  grow s, upon w hich the trees have in this 
instance been cut, is leased to the plaintiff, p roba b ly  in  mokumri^ 
although w e express no opin ion  as to  this.

There being, therefore, n o  authority against the opin ion , so  far,, 
as bears upon this case, o f  M arkby and B irch , J J ., in the case o f 
Ooluck l ia n a  v. Nuho Soonduree Dossee (1 ), and the term s o f  the 
letse appearing to  us to  ju stify  the claim  o f-th e  appellant, ■w;0 
allow the appeal w ith  costs throughoul-, and we d irect that a decree, 
be entered in favour o f  the appellant iii respect o f  her r ig h t-to  oxib' 
and appropriate the trees o f  the ju n g le  w ith in  the lim its o f  > the 
moiuah leased to her.
F. K. D. Appeal ■ allowed^

jggg Before Ml'. Justice Prinsep. and Mv. Jiiatlet Ghose-,

August^. SUBJOO DAS (Objeotou)?i. BALMAKUND DAg, Minor, by ius Guar-
BIAN GoPAL DASS (DeOHEE"IIOLI)EB,)“

Execution o f decree—Execution of decree against surety— Security /or- due 
perforviaiice o f appellated ecree, Enforoemml of— Civil Procedim- Cods,, 
{Act X IV  o f 1S8S as amended I;/ Act V II  o f  1888), section 540..

A Becurity bond given by a tliird party for the due performanqo of .tl)0 

deoveo of tho Appellate Court utjder section 540 o f the Civil Procedure Ootlo 
cannot be enforced in execution o f  that deoroo,

Eadha Pershad Singli v. Plmljuri Koer (2), Kali Charan Singh v. 
Balgohind Singh (5) mil Tohlwn Singh v. Udieant Singh ( i )  followed- in

* Appeal from Order No, 230 of 1894, against tho order o f Baliu 
Abinasii Chandra Milter, Subordinate Jmlge o f Tirlioot, datad the 7th of 
June 1894.

(1 ) 21 W. E „ 344. (2 ) I. L. K„ 12 Cnlo., 402.
(3) I. L. E., 15 Cttlo., 497, (4) I. L. E., 22 Calc., 25.
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