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Before Mr, Justice Pigot and My, Justice Stovens.

MON MOIIINI GOOPTA (Praiymirr) o RAGHOONATH MISSER 1895:
AND OTHFRY (DETENDANTS.) * August 6.

Landlord and tenant—Property in trees growing on landw— Lease for purpose of
clearing jungle land.

Whete a loase of a mouzah was granted for the express purpose of clearing
jungle land and bringing it under cultivation, and no veservation of the right
in-the trees was mado in the lease, Held that the lessee had 'the right to appro-
ptiate the trees when cut.

TrE facts of this case are suffieciently stated-in the judgment of
the High Counrt.

Babu. Kally Kishen Sen for the appellant.

Babu Jogesh Ohunder Dey for the respondents.

The judgmentof the High Court (Picor and:Stnvews, J.L.)
was delivered by

- Prgor, J—Tnthis-case, by a pottal dated the 29th:Assar 1293,

a mouzah was . let to the plaintiff-appellant by the defendants who.
are thezemindars to whom the mousal belonged, The mouzah was-
let: by name and with a description of- its boundiries ;-it was let’
ab a yearly rent of Rs. 18-12 annas, which amount was arrived. at
after deducting Hs. 11-4-annas from the annual: jama of Rs 30,
that dediiction boing a:deduction made in respeet of: a six annas:
shiare outof sixteen annas of the mowsak whiel'the potéah expresses.
to be given:as remuneration for the lessee’s-labour in recldiming:
tholand. The lands avo jungle lands. The appellant and} as she.
alleges; her: deceased husband; who was the lessee- unidér this:
pottah, have been in the habit-of: cutting the wood in fhe junzle for.
thepurpose of clearing tho land for culiivation and of appropriate
ing the-treey or- growth:so :cleared to-their own purpose. This
zemindars, the defendants, as' landlords have lately-begun to dis+.
pute -the right of - the lessee under this pottakto cut any.trees at
all, and ‘also the right of the lessee to appropriate the trees and the
other- growth cut:in the process of:clearing; and this suit: is.
brought for+a declaration of the plaintiff’s right to, and confirma-~

ZAppeal from Appellate Decroo No. 243 of 1894 aguinst the decree of.
Babu Debendra Lal Showme, Subordinate Judge of Manbhoom, dated the 27th
of November 1893, modifying the deeree of Babu Taraprossono Ghose,
Munsif of Ragliconathpur, dated the 17th of May 1893,
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tion of her po;%e:mon of, tho jungle, and for the price of some
traes oub by the defendants in assertion apparently of the dofen-
dants’ alleged right to the trees.

In the potial there is no period assignod as a torm for the lease,
and there is a provision in the pottak for thoe enhancement of rent
under proceedings to_bo taken for such enhancement, and that
provision contains these words, and you and your heirs shall take
gottloment accordingly,” {rom whichit may be reasonably contended
that this loaso is, as the appellant says, a mokurari one, Wo do
not howevor in this case hold anything one way or the other as to
this.

The plaintif’s suit was dismissed by the lower Appellate
Court so far as her claim to the right in the trees cut is concorn-
ed, and she appeals before us, 1t was not contonded before us that
the plaintiff was not entitled under the terms of the potéak to cut the,
trees of the jungle ; the contention of the respondents was limited
with respect to that to the approprintion of them after they were
cut, and this it was contended that the plaintiffs could not do, but
that they wore entirely the property of tho zemindars, and that
the plaintiff had no right; whatovor to them, and tho case of Ndﬂw
Chandra Pal Chowdhuri v. Ram Lal Pal (1) was cited to us as,
showing that the ordinary law is that o zemindar is entitled as.
against an ordinary tenant to the proporty in the trees, and it was.
contended that that ordinary law applied in tho present case. Now,
this is a lease for the express purposo of clearing and bringing the-
land under cultivation ; it contomplatos that after a certain time, ng-
doubt not specified in the lease, an enhancomont of rent shall take
place, and that for a time, also nob specified, no rent is to be paid in
respect of six annas of the mousah, The entive mouzak is actually
leased to tho lessec by name as we have said, and with its bound~
aries set out, and theve is no doubt that the proprietary right is,
conforred in the entire mouzah by the lossors upon tho lessce, The,
appellant’s contention is founded, so far as authority is ooucern‘odﬂ,‘,‘.
chiofly upon the case of Goluck Rana v, Nubo Soonduree Dossee
(2) in which Mr. Justice Bireh’s judgment goes at length into,
the rights arising under a lease, though not identical in terms,

(1) L L. R, 22 Calo,, 742, (2) 21 W. R, 844,



VOL. XXIIL] CALCUTTA SERIES 211

still not quite dissimilar to the present. Mr. Justice Bireh’s judg.- 1895
ment contains this passage : “At the lime the grant under con- m
sideralion was made the land was waste and jungle, No rights GOOPTA
were reservad.  To cnable the grantee to cultivate he first had to RAGHOQNA T
cut down and rool out the original jungle, and he wuas free to MIsSER,
plant trees or sow crops as ho thought fit. So longashe oblained »
his rent the grantor could not interfere with him.”

No doubt in that case (which was before Markby and Birch,
JJ.) the question arose in vespeet of the trees which had been
planted by the iessce ; there is that differonce betweon the two
cases. In the case ol Gloluck Rana v. Nubo Soonduree Dossee (1)
the right of the touant to ocub downand appropriate the trees
was affirmed. This case, we think, is a stronger one for the
appellant. The express purpose of letting was the catting down
of the trees ; no, roservation of the right in the trees was made
in the lease, and in order to come to the conclusion that that
right was reserved we must assumo that the tenant’s right was
simply to cut down trecs and to wait until his landlords chose
to remove them bheforo he proceeded to get tho land into com-
pleto cultivation ; that, on the other hand, the landlords, without
resorving any right of re-entry, had by implication the right to
entey when they pleased and remove the trces that had been cuf
down. The fair inplicition arising from tho terms of the leaseis
that the tenant must have the right to tuke the trees, and so far as
it onabled him to do so0, wo cannot say that the preliminary expense
provided in the lease for clearing the jungle was.of itself sufficient
—a work which may be reasonably supposed would be profitable to
hig landlords as woll as himsell, and it is not unreasonable to suppose
that tho approprintion of thie trees is one of tho matters of encour-
agemont to the tenant to do what would be beneficial to the land-
lords of the estate—to clear and bring into enltivation all the
land let. _ o
"A case has been cited to us whioh was relied upon by the
Court helow decided by this Court some years ago before Prinsep
and, Wilson, JJ., bub that case doos not apply ab fx,ll to the present
case. That was a case in which there was a controversy
between the zemindar and tho lessee under a jungleburi lease

(1) 21 W. R, 344, '
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in respect of a jungle within his zemindari. No proprietary.right.
in the land, the subject-matter of the disputo, was conforred:

GoorTa by the lease in that case, but the lessce was given the right
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to clear the jungle and cultivate and occupy as tenant such land:
ashe might clear ; and it was held that this right wasnot one
under which he could olaim the right to eut and. keep the frees.
belonging to the jungle as he pleased. 1t wasalso held that he had-
not shown any right such as he also claimed, a possessory right in
the jungleitself. Here the oircumstences of the case in rospeot
of the terms of the lease are wholly different, because all the land.
upon which the jungle grows, upon which the trees have in this
instance boen cut, is leased to the plaintiff, probably in mokurari,
although we express no opinion as to this.

Thore being, therefore, no authority against the opinion, so far,
as bears upon this case, of Markby and Birch, JJ., in the case of
Goluck Rana v. Nubo Soonduree Dossee (1), and the torms of. the
leise appearing to us to justify the claim of-the appellant, we.
allow the appeal with costs throughout, and we direct that a decres.”
be entered in favour of the appellant in respect of hor right to cut:
and appropriate the trees of the jungle within the limits of the
mouzah leagsed to her.

T. K. D. Appeal - allowedy

Before Mv. Justice Prinsap. and M, Justice Ghose.,

SUBJOO DAS (Ossroror) s, BALMAKUND DAS, Minor, By nis Guag-
DIAN GorAL Dass (DEOREE-HOLDER, ).

Egecution of decree—Epecution of decres against surety—=Security. for- dus
performance of appellated ecres, Enforcement of—Civil Proceduys.. Codg,.
(det XTIV of 1852 as ameuded by Aot VII of 1888), section 548,

A gecurity bond given by a third party for the due performange of \the
decreo of the Appellate Court under section 546 of the Civil Procedure Code
cannot he enforced in execution of that deerec,

Radha Pershad Singh v. Phuljuri Koer (2), Kali Charan Singh v,
Balgobind Singh (8) and Tokhan Singh v, Udwant Singh (4) followed - in

1**Appeul from Order No. 250 of 1834, against the order of Babu
Abinash Chandra Mitter, Subordinate Judge of Tirhoot, dated the 7th of -
June 1894, ‘

(1) 2L W. R, 344, (@) L L. R, 12 Culo., 402.
@) L L. R, 15 Cale,, 497, (4) L L. B, 22 Cale., 25,



