
1895 ■ a'plaintiff suing for arroars of rent cannot insist on the pendency
Buena Mon o f another suit- brought by him for possession of the land, as

D assee preventing limitation from running, whore there has been no time
B uem a M oyi during wHoh sueb rent could not liaye been recovered if he had acted 
OEOWDH0- o f suing for it ,”  and they explained that the decision ia

the case of Swamamayi v. Shashi Uukhi Bannani (1) proceeded on 
the facts of that particular case. Several otlier cases -were cited in 
the argument, but it is not necessary for us to notice them hare.

The present case is governed by the provisions of the Bengal, 
Tenancy Act, section 184, and Article 2 (b) of Schedule lH  to that 
Act. ]3y that article the period of limitation in a suit for rent is , 
three years from the last day of the Bengali year in -which the arrear 
fell due, and as in this case the arrear fell due in the Bengali year 
1297, which ended on the 12th o f April 1891, and the suit was not 
commenced until the 14th of May 1804, it is manifest that the, 
suit was not commenced within three years o f the last day of 
the Bengali year m which the arrear fell due, and that none of 
the authorities quoted affect the case, and that the decision of the 
Subordinate J adge is corroct.

, Tha appeal will be dismissed with costs.
S. c. G. Appeal dismissed.
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Before Mr. Justioo Macplierson and Mr. Justice Banerjee.
3895 DAMEI THA.KXJK (Pexitioneb) «. BIIOWANI SAHOO (Opposite Pabty )* 

Augutt 26. o f  Magistrates—Aiaenoe o f  member o f  Bench—■Hearing o f part o f the

case l)ij two memhors and decision Inj three— Criminal Procedure Coih . 
i_Aet X  o f  m s ) ,  tection 350.

Only those M ugistratos who havo hoard th e  wholo o f th e  ovidenoe can deoicle 
n case. Thoro is no provision of law  which providos for a change in the 
constitution of Banchos of M agistrates during the hearing of a oaso. iSoction 
350 of the  Criminal Prooednre Cods does no t apply to oaaos tried hyBenobeB of 
M agistrates.

.. SaviWiu Nath Sarlm- v.Rani K a m a l  Gulia (2 ) and Ilardmar Singh j .  
KhegaOjha (3) followed.

'* Criminal Eoviaion No. 455, of 1895, against the  order o f L. Haro, Esq.., 
D istrict M agistrato o f Tirhoot, dated  the 23rd o f Ju ly  1895, affirming the 
order |>asscd by  th e  H onorary M agistrato o f Mozufficrpore, dated the 1st' 
Ju ly  1895.

(1) 2 B .L .B . ,R G .,6 0 ;I lW .B . ,F .G . ,5 ;1 2 M o o .L A „ '2 i4 .
(2) 13 C. L. E ., 212. • (3 ) I .  L . R .; 20  Galo., 870.
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1h this casQ the petitioner was Gonvioted under section 352 of 
the Penal Code, and sentenced to one week’s rigorous imprisonment “  
and a fine o f Rs. 15, or in default to one week’s farthei- imprison­
ment, The order and sentence were passed by a Bench of three 
Honorary Magistrates o f Mozufferporo, only two o f whom heard 
the entire evidence; the third Magistrate was absent on the first day 
o f the trial. The conviction and sentence were affirmed on appeal 
by the District Magistrate of Tirhoot. A  rule was then obtain­
ed from the High Oonrt to sot aside the conviction and sentence, 
on the ground that the throe Magistrates who decided the case did 
not hear the entire evidence.

Babu Durga lloliun Das for the petitioner.
Babn Dasarathi Stinyal for the opposite party.
The judgment of the High Oourt (M aophebson and Baneejeh, 

JJs) was as follows : —
This case has been decided by a Bench consisting of three 

Magistrates, only two o f whom heard the entire evidence. The 
third Magistrate was absent on the first day of the trial. We 
think it is clear that only those Magistrates who have heard all 
the evidence can decide the case ; and although two of the Magis­
trates who took part in this decision have heard the evidence 
throughout, it is impossible to say to whafc extent their opinion 
may not have been inflneneed by the third Magistrate, who had • 
only heard a portion o f the evidence.

There is no provision of law which provides for a change in tho 
constitution of Benches of Magistrates, and in tho absence of any 
such provision we must hold that only those Magistrates who have  ̂
heard the whole of the evidence can decide the qase. Section 350- 
of the Oode of Criminal Proeedure provides that under certain cir— 
cmnstances a Magistrate who has not heard the evidence may decide 
the case ; bntthat section cannot apply to cases of this description.

The view which we take is consistent with that which was- 
taken in the cases of Samlhu Nath Sarkar y, Bam Kumal 
G *«/i«(l)aad Hardwar Singh y, Khega Ojha (,2).

Wo. [locordingly .-I'i. aside tho conviction and order the release* 
o f the, pci.il,iouiM-c Tlio fine, if realized, will be i-efunded.

S. c. B. Cpnuction &et aside.

1895

D amei
T hakto

ti.
BnowANi

Sittco,

(1) 13 0, L. E., 213 ,(2 )I ,L . k ,  20 Calo., 870,


