
not sufficiently proved the defendant’s interest in the dur-m ohurari 
holding, and remanding the case to enable him to give such evi­
dence, the learned Judges continued].

It was argued that the appeal would not lie under the Full 
Bench case o f Krishna Kainini Chowdhrani v. Gopi Mohun Ghose 
Ilazra ( 1 ). "We are disposed to think that clause 41 of the second 
Schedule of the Small Cause Court Act o f 1887 so modifies the 
law held by that Full Bench to be the result of the old Small 
Cause Court Act coupled with the Contract Act as to exclude 
such a suit as is contemplated by clause 41 of that Schedule from 
the jurisdiction o f the Small Cause Court. A t any rate we should 
not reject the appeal on that ground, entertaining as we do rather 
the opinion that the A ct o f 1887 restores the law laid down by Sir 
Barnes Peacock in the well-known Full Bench cnse of Ramhux 
Chittangeo v. Modhoosoodun Paul Chowdhry (2) before the Con­
tract Act was passed, and that such a suit will not lie in the Small 
Cause Court.

F . K . D . Case remanded.

VOL, XXIII.] CALCUTTA SERIES. J91

1895
B h a t o o

S in g h
V.

B a m o o
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Before Sir W. Comer Petheram^ Knight; Chief Jmtice,znd Mr. Justice
Beverley.

BURNA MOYI DASSEE ( P l a i n t i f f )  v . BURMA MOYI CHOWDHURANI
AND ANOTHER (D efENBANTS.) ®

Limitation—Bengal Tenancy A ct ( V I I I  o f  1885), section 184, and Schem e  
III , Art. 2 (b )— Suit fo r  arrears o f  rent— Regulation V I I I  o f  1819.

A landlord, to recover arrears o f  rent for the year 1297 B.S. from the putni- 
dar, filed a petition on the 1st Bysack 1298 (13th April 1891) in the Court o f  
the Collector, under the provisions o f  Regulation V III o f 1819, praying for the 
salt o f thepaJjii taluh. The taluJc was sold and was purchased by the landlord 
on the 1st Jeyt 1298 (14th May 1891). The whole o f the arrears not being rea- 
hzpd by the sale proceeds, the landlord brought an action on the 14th May 1894, 
f  jr the balance o f the putni rent to the end o f  1297 B.S. (12th April 1891). The 
defence was that the suit was barrSd by limitation. Held, that the suit was 
governed by the provisions of the Bengal Tenancy Act, section 184, and 
Schedule HI, Art. 2 (6) ; the period o f limitation in a suit for rent provided by

® Appeal from Original Decree No. 288 o f  1894, againdt the decree o f  Babu 
Krishna Nath Roy, Offg. Subordinate Judge of Khulna, dated the 2nd o f July 
1894.

1895 
August 27,

(3) 1. L. E., 15 Calc., 652. (4) B. L, E. Sup. Vol., 675; 7 W. E., 377.



'1895 fcs-l' article is throe years from the last day o£ the Bengali year in which the 
‘B tosa Mo~yi ™ arrear fell due in the Bengali yeav

Dassbe 1297, which ended on tlio 12th April 1891, and tlio suit was not oomuaenced
D. until 14th May 1894, more than three years from the last day of the Bengali

B uhma Moyi which the nrrear fell due, it was barred by limitation.
C f l O W D H t r -  ■'

BANI. The facts of tlio case and tho argmnente appear snffioientlj
from the judgment of the High Court.

Mr. yJ. Chaiidhuri, Babu Sri Nath Dass, and Babu Girija 
Sunker Mazimular, for the appellant.

Babu Ujyendro Nath Mitter and Babu Kanina Sindhu 
Mvkerjee, for the respondents.

T ie  judgment o f the Court (Petheeam, 0 . J., and Bbvebi,B7 , 
J .) was as follo-ws :—

This is an action to rocover tho sum of Rs. 5,010-8-10, the 
balance of the rent of a to the end of the Bengali year
12 97 .

The Subordinate Judge has dismissed the suit on tho ground 
that it is barred by limitation, and the plaintiff has appealed.

On the first day of tho Bengali year 1298 the plaintiff filed 
a petition in the Court of the Oolleotor to sell the putni under the 
provisions of Eegulation V III of 1819, and on the 1st of Jeyt
1298, equivalent to the 14th o f May 1891, purchased it herself for,

'B s. 100. ,

The sale proceeds not being sufficient to liquidate tho rent in 
511 rear, this action was commenced on the 14th of May 1894to, 
recoyer the balance of the putni rent to the end of 1297 (whioh - 
•was equivalent to the 12th of April 18 91), after giying credit for 
the sum of Rs. 10 0 , for which the putni had been sold, and the 
question we have to consider is whether the |)eriod of limitation, 
ruiis continuously from the 12th of April 1891, when the rent 
became duo, or whether the time during which tho proceedings 
before the Collector were pending must bo deducted.

A good many cases were cited before us, and the following 
fire those which it will be necessary to consider. In MaharajH' 
Mahtab Ohundery. Heera Lai (1), the plaintiff instituted the suit to 
recover arrears of rent due from a putni taluh for the second

(1) S.:D. A., 1858, p. 1688.
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sis months of 1249. It appears that the pntnidar 'who executed
the kabuliyat was named Sham Lall, and that, at the close of 1249, Burna Mon

Dasreethe plaintiff took the nsnal proceedings to bring the taluJe to sale 
under Regulation V l l l  o f 1819. Accordingly the tahk was 
sold on tho 4th Jeyfc 1250, and the suit was brought to recover 
that portion o f the arroar which the sale proceeds did not cover.
The suit was instituted on. the 20th Bysack 1262,

The Judges held that the personal liability o f the puintdar 
was aonfineJ to so much of the rent as was not covered by the 
proceeds o f tho sale, and that the period of limitation did not begin 
to run until the result of the sale was ascertained.

In Maharaja Mahatah Chand v. Sona Bibee (1), the Judges 
intimated that they entirely concurred with the earlier decision.
This last was an appeal from a decision of the 11th o f August 
185T, and at tho time these oases were decided the only law of 
limitation in India was that contained in Eegulation I II  of 1793, 
section 14, which provided that no action should be tried if  tho cause 
of action had arisen twelve years before the suit should have been 
commenced, unless, inter alia, the plaintiff should prove that either 
from minority or some other good and sufficient cause he had been 
precluded from obtaining redress.

Sioarnamayi v. Shashi MuhM Barmani (2) was decided under 
section 32 o f Act X  of 1859. In that case, after tho ‘piitni had 
been sold and the money paid over to the zemindar, the sale 
was set aside and the money refunded by the zemindar to the 
putnidar. The Privy Council held that under such circumstances 
a suit by the zemindar against the putnidar for the rent was not 
barred by the law of limitation, although it was commenced more 
than three years from the date mentioned in section 32 of Act X  of 
1859. The facts o f that case were wholly different from those of 
the present case, and it was decided on the oonstruction of 
section 32 o f Act X  o f 1859.

In Huro Pershad Roy v. Qopal Dass Dutt (3) the Judicial Com-* 
mittee of the Privy Council held that, “  after the expiration of the 
period prescribed by section 29 of Bengal Act V III o f 1869,

(1) S. D. A., 1860, p. 273.
(2) 2 B. 1. E., P. 0., 60 ; U  W. R., P. 0., 5 ; 12 Moo. I. A., 244.

(3) I . E., 9 Oalc., 255.
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1895 ■ a'plaintiff suing for arroars of rent cannot insist on the pendency
Buena Mon o f another suit- brought by him for possession of the land, as

D assee preventing limitation from running, whore there has been no time
B uem a M oyi during wHoh sueb rent could not liaye been recovered if he had acted 
OEOWDH0- o f suing for it ,”  and they explained that the decision ia

the case of Swamamayi v. Shashi Uukhi Bannani (1) proceeded on 
the facts of that particular case. Several otlier cases -were cited in 
the argument, but it is not necessary for us to notice them hare.

The present case is governed by the provisions of the Bengal, 
Tenancy Act, section 184, and Article 2 (b) of Schedule lH  to that 
Act. ]3y that article the period of limitation in a suit for rent is , 
three years from the last day of the Bengali year in -which the arrear 
fell due, and as in this case the arrear fell due in the Bengali year 
1297, which ended on the 12th o f April 1891, and the suit was not 
commenced until the 14th of May 1804, it is manifest that the, 
suit was not commenced within three years o f the last day of 
the Bengali year m which the arrear fell due, and that none of 
the authorities quoted affect the case, and that the decision of the 
Subordinate J adge is corroct.

, Tha appeal will be dismissed with costs.
S. c. G. Appeal dismissed.

CRIMINAL REVISION,'

194 t h e  INDIAH LA.W EIPOETS. [VOL. XSlll;

Before Mr. Justioo Macplierson and Mr. Justice Banerjee.
3895 DAMEI THA.KXJK (Pexitioneb) «. BIIOWANI SAHOO (Opposite Pabty )* 

Augutt 26. o f  Magistrates—Aiaenoe o f  member o f  Bench—■Hearing o f part o f the

case l)ij two memhors and decision Inj three— Criminal Procedure Coih . 
i_Aet X  o f  m s ) ,  tection 350.

Only those M ugistratos who havo hoard th e  wholo o f th e  ovidenoe can deoicle 
n case. Thoro is no provision of law  which providos for a change in the 
constitution of Banchos of M agistrates during the hearing of a oaso. iSoction 
350 of the  Criminal Prooednre Cods does no t apply to oaaos tried hyBenobeB of 
M agistrates.

.. SaviWiu Nath Sarlm- v.Rani K a m a l  Gulia (2 ) and Ilardmar Singh j .  
KhegaOjha (3) followed.

'* Criminal Eoviaion No. 455, of 1895, against the  order o f L. Haro, Esq.., 
D istrict M agistrato o f Tirhoot, dated  the 23rd o f Ju ly  1895, affirming the 
order |>asscd by  th e  H onorary M agistrato o f Mozufficrpore, dated the 1st' 
Ju ly  1895.

(1) 2 B .L .B . ,R G .,6 0 ;I lW .B . ,F .G . ,5 ;1 2 M o o .L A „ '2 i4 .
(2) 13 C. L. E ., 212. • (3 ) I .  L . R .; 20  Galo., 870.


