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Before, Mr, Justice Ghoseand Mr. JusticB Hill,
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Sq>temUr 16. Procedme Code (Act X o f  ISSg), sections 403 ami SSS—Frevioua

conviction or aoquiUal— Second trial upon the same facts fo r  a different 
offence—Penal Code,, sections 486, 4S7—Bengal Excise Act (Bengal Act 
V I I o f  186S), eection 61—Merchandise Marks Aci (JF  of 18S9), sections 
6 and 1.

The aeousedhad been prosecuted and conviotod under sootion 61 of the Ben­
gal Excise Act (Bengal Act VII o f  1878), and Uie pTOCcedings were instituted 
against him under sections 486 oncl 487 of the Penal Code, and sections 8 and 7 
o f  ills Merchandise Marks Act (IV  o f 1889). On an application to qimuh tho 
pvooeedings on the ground that tho accused hi\d boon at the first trial put 
in peril o f a oonviotion for the latter ofEonoes, and therefore the first trial 
operated as a bar to tlie iastitution o f  tlie prosoat proceedings,

IffiM, the proYiBions o f section 403 o f tho Criminal Procedure Code did 
not operate as a bar to the institution o f the present proceedings. Under 
the second part o f that section the fact o f the accused having been charged 
at the first trial vv itli one offienoa only did not prevent the institation of a 
separate prnceetling in respect of some other offence whioli was disclosed 
during the course o f the first trial.

A t tlie instaneo o f the Board of Revenue, and on the complaint 
of Mr. J. B. Siddons, Superiatondent o f Excise, the petitiouer 
■was tried and convicted by the Deputy Magistrate of Sealdah 
imder sections 53 and 6 1 of the Bengal Excise Act (Bengal Act V II 
of 1878) and sentenced to pay afine of Rs. 500 tinder section 53 and 
Ks. 300 under section 61. The Sessions Judge on appeal set 
asido the conviction and sentence under section 53. While the 
appeal was pending Mr. Siddons applied before the said 
Deputy Magistrate of Sealdah and obtained a summons against the 
petitioner under seotions 486 and 487 of the Penal Code, and 
also under sections 6 and 7 of tho Merchandise Marks Act 
(IV  of 1889), alleging in his petition that in the course of 
the previous trial it was disclosed in evidence that the peti­
tioner was liable to be prosecuted under the last-mentioned

* Criminal Bevision No. 585 of 1805, agaiiist the order passed by E. W. 
Collin, Esq., District Magistrate o f  Alipore, dated the 6tb September 1895.



sectioas. The case was transferred for trial to the District Magis- 1895
trafce of 24-Pergannas, because the petitioaer claimed Ms right QdeeĴ
to be tried as a European British snbjeot. An application was Empbess

made to quash the proceedings as being barred owing to the Ceoft.

previous trial under the Bengal Excise Act. The Distri(;t 
Magistrate rejected the application on the ground that the case 
was not barred nnder section 403 of the Criminal Procedure 
Code, inasmuch as an otfenoe under the Msrohandise Marks 
Act was not the same as an oilence xinder the Excise Act, 
and alternative charges could not have beezi drawn tip under 
section 236, and that the question at issue was governed by 
section 403, clause 2, and section 235, clauses 1 anti 2, of the Cri­
minal Procedure Code ; and that, though the facts disclosed at the 
previous trial pointed to the commission of more than one offenoa 
under different laws which might have been tried together, they 
■were not so tried, and the accused might be tried for the second 
oflence in this case.

The petitioner, being dissatisfied with the order of the Bistrict 
Magistrate, moved the High Court for a rule to show cause why 
the proceedings instituted against him under sections 486 and 
487 of the Penal Code, and sections 6 and 7 of the Merchandise 
Marks A ct (IV  of 1889 )  should not be quashed upon the same 
ground that was taken before the District Magistrate, vig., that 
the petitioner had been at the previous trial put in peril of a 
conviction under the abovemantioned sections of tha Merchandise 
Marks Act and the Penal Code, and therefore the previous proceed­
ings operated as a bar to the institution of the present proceed­
ings,

Mr. Pugh and Bahu Samt Ghimdra Roy appeared on behalf 
of the petitioner.

Mr. Pugh .— The accused might, if  the evidence warranted 
such a course, have been at the previous trial convicted of all or 
any of the offences now alleged to have been committed by him.
It is a maxim of law tliat no one ought to be twice tried upon 
the same facts, and it has been embodied in the Criminal Proce­
dure Code, scction 403. Even i f  it be held that it has not been so 
embodied to its full extent, it is,a principle of justice and o f general 
application and not a matter merely of practice or procedure,
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a n d  it should g o T e r u  the present case. Seethe observations o f soniG 

' o f  the Judges in the case o f  Queen v. Bi7'd (1).

The judgment of the High Oourt (GtHOSi  and H ill, JJ.) 
was as follows ;—

This is an application for a rule calling tipon the District 
Magistrate of 24-Pergunnas to show cause why the proceedings 
instituted before him against the petitioner under the Indian 
Merchandise Marks Act of 1889 should not be quashed.

It appears that the accused had boon prosccuted under sections 
53 and 61 of the ,Exciso Act of 1878, that is to say, for manufac­
turing and selling exoiseable articlos without aliccnse, and being 
in possession o f such articles -without a license. The Deputy 
M agistrate of Sealdah found that ho had coaimitted the offences 
under both those sections, and accordingly sentenced him to a 
fine o f Rs. 800. On appeal, however, to the Sessions Judge, 
that officer found that the accused was guilty of thg offence under 
section 61 only, and accordingly set aside the conviction under 
section 53 of the Bxciso Act. It appears that, in the course of 
the evidence that was given upon that occasion on behalf of the 
prosecution, it was disclosed that the accused had not only commit­
ted acts in violation o f some of the provisions of the Excise Act, 
but also acts which it is said constitute offences under the Mer­
chandise Marks Act of 1889, that is to say, he had put false trade 
marks upon cases containing exciseable articles, and that ho had 
made use o f such false trade marks for his own trade ; and it 
appears that, while the appeal was pending in the Oourt of the 
Sessions Judge, the complainant, on the basis of these acts, 
instituted proceedings against the accused under sections 486 and 
487 of the Indian Penal Code and sections 6 and 7 o f the Merchan­
dise Marks Act o f 1889. ^ n  application was then made by the 
accused to the District Magistrate of Alipore upon the ground 
that no fresh proceedings could be instituted against him b y , 
reason of the proceedings already taken under the Excise Act, 
and the result of those proceedings. The Magistrate disallowed; 
the objection, and the application, that is now made before us, 
is upon the same ground that was taken before the District,'

(I ) 2 Den. 0. C., 94.
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Magistrate, it being contended ttat the accused had l^cen, on the 
previous occasion, put in peril of a eouviotion under the Merchan­
dise Marks Act, and. therefore the previous prooeedings operate as 
a bar to the institution of the present proceedings.

The law npon the subject is contained in section 403 of the 
Criminal Procedure Code, which runs as follows : ‘ 'A  person 
who has once been tried by a Court of competent jurisdiction 
for an offence and convicted or acquitted of such offence shall, 
while such conviction or acquittal remains in force, not be liable 
to bo tried again for the same offence, nor on the same facts for 
any other offence for which a different charge from the one made 
against him might have been made nnd er section 2S6, or for which 
he might have been convicted under section 237,”  and so on. Tho 
first question that arises upon this part of the section is, -whether 
a different charge from the one which was made against the 
accused on the former occasion could have been made under 
section 236 on the same facts ? Turning to section 236 it will be 
found that it provides as follows: “ I f  a single aet or , series of 
acts is of such a nature that it is doubtful which of several 
offences the facts which can be proved will constitute, the accused 
may be charged with having committed all or any of such 
offences, and any number of such charges may be tried at once ; 
or he may be charged in the alternative with having committed 
some one of the said offences.”  Now, upon the facts as they were 
disclosed in the former proceedings, was it at all doubtful which 
of several offencos those facts, i f  proved, would constitute ? 
"We apprehend not ; for the facts disclosed, if  they were true, 
amounted to the commission of acts which would constitute 
offences under the Excise Act, and also offences, distinct in 
their character, under the Merchandise Marks Act. It appears 
to us that .section 236 o f the Code of ( ’riminal Procedura contem­
plates a state of facts constituting a single offence, but where it 
is doubtful whether the act or acts involved may amount to one or 
another o f several cognate offences. Where that is the case, tha 
accused may be simultaneously charged with and tried for the 
commission of all or any of such offences, and after acqaittal or 
conviction cannot again be tried, on the same facts either for the 
specific offence or offences for which lie has already been tried, or
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for any other offence for whicli lie might then have been tried 
under the provisions of the section. Then turning bade to tha 
second portion of section 403 o f the Code of Criminal Procedure 
we find it laid down as follows : “  A  person acquitted or convicted 
of any offence may be afterwards tried for any distinct offence for 
which a separate charge might have been made against him in the 
former trial under section 285, paragraph 1 .”  Section 235, 
paragraph 1, rims thus : “ I f  in one series o f acts so connected 
together as to form the same transaction more offences than one 
a r e  committed by the same person, he may be charged with and 
tried at one trial for every such offence. ”  It may be well- said 
that the act or acts thattlie accused is said to have committed were 
so connected together as to form one and the same transaction. But 
at the same time it would appear that those acts disclose more 
offences than one and distinct in tlieir character, and therefore, 
although the accused might have been charged with and tried at 
one and the same trial for every such offence, still under the 
second part of section 403 tha fact o f his having been charged on 
the previous occasion with one offence only is no bar to the insti­
tution of a separate proceeding in respect o f some other offence 
which was then disclosed.

The learned Counsel for the petitioner, however, relied upon, 
the maxim adopted in EnglisTi Courts that no one ought to be 
twice tried upon the same facts. W o accept that maxim without 
a n y  hesitation, but we apprehend that that maxim means that a, 
person cannot be tried a second time for an offence which is 
involved in the offence with which he was previously charged. 
Mr. Pugh also relied upon the observations of some of the Judges 
in the case of Queen v. Bird (1), where a person was indict-, 
ed for having assaulted anotlier with intent to wound and with- 
intent by such wounding to do grievous bodily harm, and the 
plea was then raised that he Lad been already indicted for murder 
containing six counts, and the assault was included in the felony 
(murder) with which he was then charged, but acquitted.. It was 
proved in the former trial that death was caused by one partioular. 
blow, but which was not shewn, to have been inflicted by the prisoner*-

(1) 2 Don. 0. 0., 94,
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Evidence was given on tlie subsequent trial of various otlier assaulta, 
but it was not shewn tliat tliere wore any otlier assaults than tioso "  
wMob had baon given ia evidonco in the former trial. The 
Court was divided in opinion. The majority of the Court 
held that the plea of previous acquittal could not ho sustained. 
The minorifcy, howevov, wore of a diffei'oub opinion. The case 
proceeded iipoa an examination o f section 2 of William IV  and
I  Victoria, chapter 85. That section enacts as follows : "  That on 
the trial oi any person for any of the offences hereinbefore men­
tioned, or for any felony whatever, when the crime charged shall 
include an assault against tho person, it shall be lawful for the jury 
to acquit of the felony and to find a verdict of guilty of assault 
against the persons indieted, if the evidence shall warrant such 
finding.”  To apply the principle of that section to the facts of this 
case, could it he said that the offences with which the accused was 
previously charged included the offence with which ho is now 
charged ? W e think this contention could not be maintained for ono 
moment. As we have already explained, the oftence with which he 
is now charged is distinct and separate from the offence with 
which he was then charged, and it seams to us that the provisions o f 
section 403 of the Oodo of Criminal Procedure do not operate as 
a bar to the institution o f the present proceeding.

Upon all these grounds we reject the application.
S. <3. B, Application rejected.
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Before Mr. Justice Prinsy) and Mr. Justice Ghose.

PALAKDHABI RAI (P la in t i f f )  v. MANNERS a s d  otheks
(D e fe n d a n ts .)  *  3995

Right o f  omipmmj— Transfer of ritjU o f ocenpmc]/—Bengal Tenancy A ct 
( Y l l l o f 1886), mtionlSS^Illustration (1 )— Custom or usage., Nature of 
evidence to prove—Evidence Aot ( I  o f  187S), section 13—Second Appeal,
Fimling on the existence of custom oriisage ’mainly based on irrelevant 
matters set aside in—Mistrial.
In suits by a landlord for ejectment of purohasers from raiyats Laving only 

a right o f  oeciipanoy, on tlie [ground that the holdings of Buoli Taiyats were 
not tninsferable witiiout the landlord's oonseat, the defendants pleaded onatom

* Appeal from Appellate Decree No. 348 o f 1894, against tlie decree of 
Babu Amirfca Lai Chatterjee, Subordinate Judge o f Tirboot, dated the 30th o f 
December 1893, reversing the decree of Baba Jugul Kishoro De, Munsif o f 
Samastipur, dated the 3rd of Augnet 1891.


