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APPELLATE CIVIL.

Before My, Justice Norris and Mr, Justice Gordon.
RAJENDRO NARAIN ROY (Droree-moLpEr) v. CHUNDER MOHUN
MISSER (JUDGMENT-DEBTOR.) ®

Arrest—Civil P1 ocedure Code (Act XIV of 1882), sections 341, 642—Fuecu-
tion of decree—drrest of pleader while acting in his professional
capacity—~Discharge— Re-arrest. o

Under section 341 of the Code of Civil Pro . iito the immunity of a
Judgment -debtor from a second arrest depends, nof ouly upon hig having been
arxeste(] but upon his having been imprisonad und,, the arrest,

CrunpEr Momux Missng, a judgment-debtor, was arvested on
the 9th November 1894 while aclingas a pleader ina Court at
Malda, and was brought before the Sub-Judge of Rampore-Baulia
under the warrant on the 22nd November. On the 26th January
following; having been on bail meanwhile, he was discharged on
the ground that be had been arrested while exempt, under section
642 of the Qivil Procedure Code, from arrest. Shortly afterwards
the decree-holder, Rajendro Narain Roy, applied for the re-nrrest
of the judgment-debtor. The Sub-Judge ordered that a warrant of
arrest should be issued giving the 9th. March as the date of its
return. Against that decision the judgment-dobtor appealed to
the Judge of Rajshahye who reversed the decision of the Sub-
Judge.

Babu Kally Kishen Sen for the appellant.

Babu Dwarka Nath Chakravarti and Babu Horo Chunder
O hakravarti for the respondent.

Babu Kally Kishen Sen.—The arvest was made under scction
954 of the Code of Civil Procedure. Section 841 says that o judg~
ment-debtor gannot be re-arrested under the decree in exeoution
of which he was imprisoned, Simple arvest doos not exempt
lnm from re-arrest ; there must be confinement in prison as well ag

+ @ Appeal from Appellate Order No. 186.0f 1895, againat the order of A, T,
Staley, Beq., District Judge of Rajshabye, dated the 19th of Murch 1895,

reversing the-order of Babu Bipro Dass Chatterjes, Subordinate J udgo of- that;
District, dated the 16th of February 1895,
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arrest. The judgment in the case of Chengalraya Chetti v.
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 Subbial (1) says: “The Cole expressly preserves a distinetion gy pypag
between arrest and impriconment, and the immuanity from further Nagary Roy
y v

process is only generated by actuval confinement.” The case of Cmuxper

Subbav. Fenkaiu (2) is to the same effect, namely, that thedizcharge
of a judgment-debtor before imprisonment is no bar to his being
re-arrested. There are two cases of this Court: The Secretary
of State for India in Council v. Judal (3), and Inthe maifer of
Bolye Chund Dutt (£), in hoth of which tho judgment-debtor was
lawfully arrested and lodged in prison. The only case in which
the judgment-debtor could not bo re-arrested would be on his
obtaining his discharge under section 341.

Babu Dwarka Natk Chalkravarti for the respondent.—~The con-
tention raised by the appellant cannot be supperted. The two deci-
~ sions of this Court say that there cannot be a second warrant of
arrest against the judgment-debtor under one and the same decree,
In the case of T'he Secretary of State for india in Council v, Judal
(8), Petheram, C.J., says : I think that this Court having once
granted an order for the defendant’s arrest, and he having been
arrested under that order, it is not open to it to grant another
order.,” That case was followed by Sale, J., who held that the
Court, having regard to the section (311) of the OCivil Procedure
Code, had no power to order the arrest of a judgment-debtor a
second time on the same decree. Seo In the matter of Bolye
Chund Dutt (4).

The judgment of the High Court (Norris and Gompox, JJ 2
was as follows ¢~

‘We think that this appeal must be allowed. The cases of 77e
Secretary of State for India in Council v, Judah (8) and Inthe
matter of Bolye Ohund Dutt (4) are clearly distinguishable from
the facts of the present case. In both those cases the Jjudgment-
debtor had been arrested and imprisoned. Inthis case he had
been arrested but not imprisoned, and we think that under section
‘841 of the Codo of Civil Procedure his immunity from a second
arrest depends, not only upon his having been arrested, but upon

(1) 6 Mad, IL: C,, 84, - (2 LI R,8Mad, 21,
(3) LY. B, 12 Calc, 652, (4) 1 L, R., 20 Culc,, 876,
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his having been imprisoned nnder the arrest. In this view we are

“Rarmmono  Supported by the cases of Ohengalraya Chetti v. Subbiak (1) and
Navstw ROY Syppa v, Venlata (2).
v
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July 23.

‘W therefore think that the judgment appealed from must bo
set aside and o second warrant of arrest allowed lo issuwe, The
appellant is entitled to his costs.

I K, D, Appeal allowed,

Before 8ir W. Comer Puheram, Knight, Chief Justice, and Mr. Justice
_ Beverley.
ATZUNNTSSA EHATOON (Derewpant) », KARIMUNNISSA
KIIATOON (Praiwrirr,) #

Muhomedan Law—Marriage with lUving wife's sister—Legitimacy of chil-
dren of such marriage—Acknowledgment, FEffect of, om  illegitimale
ghildren.

Under the Mahomedan law marringe with the sister of o wifo who is
legnlly marricd is void, Tho children of snelh marriago are illegitimete and
cannot inherit.  Shureefoonisa v, Khizuroonisa Khanum (3) roferred Lo,

The doctrine of acknowledgment is notjapplicable to a cage in which
the paternity of the child is known, and it cannot thereforo bo ealled in to
logitimatize a child which is illegitimate by reason of the unlawfulness of
ihe marriage of its parents, Muhammad Allehdad Khan v, Muhammad Temail

Khan (4) followoed.
“_ Tun facts of the case for the purpose of this report are
sufficiently stated in the judgment of the High Court.

" Moulvie Mahomed Yusoof and Babu Busunt Kumar Bose for the
appellant, ‘

Babu Lal Mokun Das, Moulvie Serajul Islam, Moulvie Abdul

Jawad, Moulvio Makomed Talir and Moulvie Mustappa Khan for
tho respondent.

Monlvie Mahomed Yusogf for the appellant,~If in respect of
a thing theve i3 a command of the Shera, that command shews that
the quality of goodness or excellence is to be found in that thing.

A contract is sakeeh, that is, good and valid, when conformity

# Appeal from Original Docree No. 231 of 1802 ngaingt tho docree of

P.N. Banerji, Baq., Subordinate Judge of Backergunge, dated ihe 8th-of
June 1802. 4

(1) 6 Mad, 5.0, 84 . + (2 L L. R,8Mad, 21, .
(3 38, D.- A, Sol, Rep., 210, (4) I L, B., 10 All, 289..



