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falls within the definition of a decree as conwmined in section 2 of 1895
the Code. Thelaw enables an appellant to apply for the re-admis~ Jiganxar
sion of his appeal (section 558), and it gives him the right of 5‘;"“
appeal against the order refusing such an application. Similar Bubmax.
provision is made in regard to a plaintiff whose suit is dismissed.
ou default. But the law does not expressly give an appellant the
right to appeal directly against an order under section 356, We can-
nob agree with the learned Judges of the Bombay High Court that
an order disriissing an appeal on default is the ¢ formal expression
of an adjud‘cation upon a right claimed.” It seems to us rather
that through his default the appellant has lost his right to obtain
the adjudication of his right claimed, that is, the right claimed in
the proceedings ov suit. The right to be heard does not in our
opinion come within the definition of a decree, and by providing
specially for redress against such an order it seems to us that the
law does not contemplate an appeal against such an order,

. With the exception of the case cited there is ample authority
for holding that an appeal against an order under section 356 is
not -1dnnqs1ble

The appeal is, therefore, dlsmlssed with costs.
8 0.0, Appeal dismissed.

ORIGINAL CIVIL.

Before Mr. Justice Sale.
NITTOMOYE DASSEE anp ANoTHER (PLAINTIFES) 2. SOOBUL CHUNDER 1895
LAW Axp ANOTHER (DEFENBANTS.)? July 16,
Interrogatories— Diseovery— Production of documents-—Code of Civil Procedure
(det XIV of 1882), sections 121, 125, 129, 130, 133, 134—Definition of
term © fainily.
To interrogate & party to a suit as to the construction be puts on the
mesning of the word ‘ family ” is not admissible, although, to ask him who
the persons are who are living in his houschold, is so. The former question
if replied to would only be of value as the opinion of & party io a suit on
“\rhat.is‘really a question of law.
Under the Civil Procedure Code interrogatories for the purpose of eliciting
acty  bearing upon issues arising in a suit are limited in operation and are
-0t permissible in cases where the procedure provided by section .184. of the
Code is applicable.

# Suit 689 of 1894.
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Al Bader Syud Hossain Ali v. Gobind Dass” (1} and  Weideman v
TWalpale (2) approved.

Sections 121, 125,129, 130, 133 and 134 of the Code oi Civil Plocedme
discussed.

Tars was an application by the plaintiff on summons in cham-
bers to consider the sufficiency of certain answers given by the
defendants Soobul Chunder Law and Narain Persaud Seal to’
certain interrogatories administered hy the plaintiff. '

‘On the 10th of Scptembor 1894 the plaintiffs filed their snit
against the dofendants praying, énter alia, for payment of a
legacy of Rs. 5,000 with interest thercon, and declaraiion of her
rights under the will of hor husband Rakhaldoss Law, and, if
nacessary, for the appointment of a roceiver. The defendants
in their written statement stated that as the plaintiff had rcfused,
although they had demanded it, to delivor up to them cortain
jewellery and silver articles mentioned in the will of her deceased

- husband, she, was not entitled to the legacy of Rs. 5,000 given

her under the will. They also contended that she must be con-
sidered to have relinquished all benefit under the will.

The clause in the will of the deceased testator was as follows :—
«And I direot that during tho lifetime of my wifo Srcemutly Nittmfloyo
Dassee, the jewellery { & list whereby is given at the foot lLereof ) of which
I did not mnke a gift to my wife, buf which was intonded for tho uge of the
Jumily, ng also my silver articles, plates, glass and Cbina-ware (including
chandeliers ) and articles of household furnibure shall continue to be used by
the fawmily in the samo way as now, and I direct that my exocutors shall,
{rom time to time at the cost of my cstale (other than the said sum of rupees.
thirty thousand), replace such of the said eflects as may be worn out or

. -broken or become unserviceable. And subjoct to fawily use of the same

during the lifetine of my said wife Nittomoyo Dassoe, I give and . boqueath
the whole of the snid articles of jewellery, silver, plates, glass, China-waro
and houschiold {urniture unto my said brother Soobul Chunder TLpw, . his
Leirs, executors, administrators and agyigns.”

The interrogatories administered by the plaintiff relating: to.
the expression “ family™ contained in the will were as follotws ;==

1. State the name or names of the porson or persons 1espectwoly

~whom you allege that Rakhaldoss Law, thoe testator in the plaint in thig

suit named, intended to and did include within the designation of #fhe
family ” in the sentenco, “bub which wag intended for the uge of thie Eamily

() LL. R,17Cale, 840,  * (L. B, 24 Q. B, D, 537
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in the clause of his will, dated the Gth day of Augnst 1889, recited and quoted
by you in the 7th paragraph of your written statement in this suit.

2. State the name or names of the porson or persons respectively whom
you allege that the suild testator intended to and did refer to s constituting
the “ family " in the sentence < shall continue fo be used by the family in
the same way as now ” in the said clause of his sald will recited and quoted
by you as aforesaid.

3. Btate what you allege that the said testator intended to and did
weun and refer to ag * family use™ in the sentence, ®and subject to family
uso of the same (during the lifetime of wy said wife” in the said clavso
of the said will recited and (uoted by you as aforesaid, as regavds the manner
and way, the persen or porsons by whowm, and the oceasions on which the
rald use wasto be eujoyed.

4. State the nawne or names of the person or persons respectively whom
youallege to have Leen, up to and at the date of the testator’s said will
and of his death, usiug and in the enjoyment of the use of the said jewellery,
gilver articles, plate, glasy and China-ware (incluling chandeliers), and
articles of houselold furniture veferred to in the said clause of his said will
vecited and quoted by you as aforesaid.

5, Btate the manner and way in wlhich you allege that the said jewellery
and other articles in the Inst preceding interrogatory mentioned had been up
to the date of the testator’s said will, and of his death, used and enjoyed
by the person or persons named by you in answer to the said last preceding
interrogatory. Also state the period daring and the various oceasions upon
which the same hag been used and enjoyed by thoe said person or persons
so named by you.

State the name or names of the person or persons respectively whom
you allege to bo now eutitled dwing the lifetime of (he pluintiff to the use
and enjoyment of the sald jewellery and other articles abovementioned necord-
ing to ihe terms of the said will of the said testator, and slate the- manner
and svay in which it wos intended that the same should be dispesed of and
dealt with, and the person or persons in whose possession and care it was
intended that the same showld remain, and by whom the same should be used
and enjoyed on the occasion when yon called on and renuired the plaintiff
to deliver up the said jewellery and other articles to you as the excontors
appointed by and under the said will,

7. State whether from and after the death of the said testator you kept
books of account containing entries relating to his estate, and if your answer
be yea, state whetber the said amounts were kept and the said entries were
made in new books opened by you for the purpose, or were continued by you
in the Bengali books of account of the seid Rakhaldoss TLaw kept dulmg
his lifelime and up to the date of his death,

8. 8tate whether you have in your possession or power, or in the
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‘possession or ‘power of any one on your behalf, any. or'all of the Bengal
Thattahs and other books of account of the said Rakhaldoss Law kept
during the period from the Bengali year 1275 to the year 1287. If your
answor be yea, state, enumerate and doscribe the various books so in your
possession or power, or in the possession or power of any one on your behalf,
foreach of the several years abovementioned, .

The defendant in reply filed the following answers :==

1. We say that the matters dealt with in the first, second and third and in
the first part of the sixth of the said interrogatories are matters arising upon
the construction of the will of the testator Rakhaldoss Law in the pleadings
in thiz suit mentione:l, We are advised and submit that the construction of
the said will is a matter for the detcrminalion of this honourable Court,
and that we are not bound to put forward any construction of the said will
in answer to the said interrogatories.

2. Inanswer to the fourth interrogatory we say that up to and at the date
of the testator’s said will and of his death the jewellery and silver artioles
‘Twith the exception of five silver mounted hookahs) mentioned in the said
interfogatories were in the custody of the plaintiff. We are not aware
that any person wag using and in the enjoyment of the use of the said jowel-
lery ab the date of the testator's said will and of his death, but we beliove
that during the lifetime of the said Rakhaldoss Law the plaintiff was using
and‘in the enjoyment of the use of the said jewellery and silver artioles with
the exception of the said five silver mounted hookahs, and that occasionally
the wife of Soobul Chunder Law usod -the said jewellery with the per-
‘mission of the plaintiff, in whose custody, as above slated, the jewellery used
-always to remain. . The plate, glags and China-ware (including chandeliers)
and articles of household furniture remained for the most part in the outer
aparbment of the boitakhana house, and as regards those that remained in the
outer apartment of the boitakkana house they wore used and enjoyed by
the male descendant of Kanai Lall Law. And as regards those that remained in
the inner apartment of the Doilakhana Louse and of the family dwelling
honse, and also as regards the said silver articles thereof, they were useld and
enjoyed by the male descendants of Kanai Lall Law, and the ladies of the
fomily. .

3. Inenswer to the fifth interrogatory we say that we do not allege
that the said jewellery and other articles mentioned in the said fourth interro-

. gatory had been up to the date of the testator’s said will and of his death

used and enjoyed by the person or persons named by us in answer to the said
fourth interrogatory in any specific manner and way. We believe that the
phaintiff and the wife of one Soobul Chunder Law used the said jewellery in
the gawe manner and way as Hindu ladies usually use articles of jowcllery,
and we beliave.that the male descendants of Kanai Lall Law and ihe ladies
of the family used the said sllver articles, plate, glass and. Ciinasware {inclul-
ing chandsliers) and articlés of household furniture in the sdme rnner and



VOL. XXIIIL.] CALCUTTA SERIES.

way in which such articles wers intended to bojused by the designer or fashioner
thereof, The said jewellery was used by the plaintiff and occasionally by
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the wife of one Soobul Chunder Law ag above stated down to thedeath of Krrodtove

Rakhaldoss Law, since when the sanie, as well as the silver articles with the
exception of the said five silver mounted hookaks, have been in the exclusive
use and possession of the plaintiff., The said other articles have continued
to be used by the members of the family, as they were used during the life-
time of the sail Rakhaldoss Law.

4. Inanswer tothe sixth interrogatory we say that, on the occasion when
wa called in and required the plaintift to deliver up the said jewellery and
gilver articles to us as the esecutors, it was intended that thesaid articles
should rewain in our custody ns such executors as aforesaid, and there wag
no intention on our part in making the suid request that the said jewellery
and silver articles should be dispesed of and dealt with or weed and
enjoyed by any person or persons whatsoever,

5. In answer to the seventh interrogatory we say that from and after the
death of the said testator we kept books of account containing entries relating
to his estate. The said accounts were kept and the s1id entries were made from
the beginning of the Bengali year 1297 in new hooks opened by us for another
purpose. The entries for tho year 1296 were continued by us in the Bengali
hook of account for that year kept up to the death of Rakhaldoss ILaw-
The plaintift has had inspection of all the books referred to in this answer.

6. On the bth day of Januwary 1895 we filed our affidavit of documents
in this suit, wherein we set forth a list of all the documents relativg to the
matters in question in this suit which are in our possession or power, or in tho
possession or power of any one on our behalf, and a summons teken out by
the plaintiff on the 8th March 1895 to consider (he sufficiency of the said
affidavit was dismissed with costs on the 13th day of March 1895, We
decline to make any further answer to the eighth interrogatory.

Mr. Dunne for the plaintiffs.

Mr. O Kinealy for the defendants.

Mr. Dunne~We have an absolute right to mterrocrate except
on matters exempted by section 125 of the Code of Civil Procedure.
Tt is one of the means of proving our case, and we are entitled to
discovery of the defendant’s books. The case of Ali Kader Syud
Hossain Al v. Gobind Dass (1) is distinguishable. The Court cannot
s'zy you need not asoertain from the plaintiff anything touching his
own case, because you oan find it out hereafter. We are nob
bound to wait. The point in this case i3 nob that we. are en-
deavouring to find out the defendant’s case on these two points, but
that we are endeavouring to ascertain the persons who are entitled

(1). L L R., 17 Cale,, 840..
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to. p‘osséssion. We are not claiming the jewels for ouvselves, but
we are claiming them only for our lifetime. We claim our right
to hold the jewels. Our object is to establish our own case, that
wo are the persons really entitled to the jewels, and wo are entitled
to do so, by getting an admission from the defendant. We wish
to know from him who he says ave entitled to got these jewels,
That is not a construction of law. We are not asking him to
shate & dofinition of the term ¢ family.” We wanb him to state
who are the persons who would come within the definition of a
* family ” which is well known. The defondant knows what

would be the peoper answer, and if he answers properly, we can~
not obJect but he will not answer, Mo can always take the
opinion of his Counsel as to whois really the right member of
the family. We are not asking for any conclusion of law, inferenco
of fact, or construction of a document. Wo are asking a mere
guestion of fact, Hofman v. Postill (1). The questions are all
matters most material to my cases

- Mr. O Kinealy, contra.~—There is nothlno' in the written states
ment to suggest that the plaintiff is not ontitled to all the apart-
ments she held before, But a witness in the case would not be
asked what meaning the testator put on the word ¢ family.?
That is for the Courb. I am not bound to put a special construction
on the terms used in the will. No doubt the Court would
talso ev1dence as to who lived in the houso at the timo with
Bmkbaldoss 3 but no such guestions hfwe been asked. No answoer
can be required as to conclusions of law, inferenco [rom facts, or
construction of instruments. Seton on Decrces, Vol. 1, p. 61..The
defendant could not be bound by any admissions of law., Al
Kader Syud Hossain Al v. Gobind Dass (2). Tho plaintiff is not
entitled to find out what tho plaintif’s case is to be. Undor the
Inglish” c’Lemslons these documents would be held to he privileg ged
from 1nspect10n Emmott v. Walters (8), Lyell v, Kennedy (4).
The plaintiff’s statément as to materiality must be accopted. Morris
2 LBdwards (5), Budden v. Wilkinson (8), Nicholl v. Wheeler (7).

M. '~ Dunne in reply.

(15 ' L. R., 4 Ch. App., 673, " (@ L IR, 17 Calo, 840.

(3) W. N-, 1801, p. 79, (4) L. R., 8 App. Cas., 230,

(6} - L. R 23QBD 287; L. R, 15App.0a5,309 '

(6) L. R., 1893, Q. B,, VOI 2, 432 (T L. R, 17Q.B.D,, 101.
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8aLp, Jo—In this application the cuestion is whether the
defendants should be ordered to give further and better answers fo
certain interrogatories. These interrogatories fall under two
classes, and different considerations apply to thom. In the first
place the frst second and third interrogatories, and a portion of the
sixth interrogatory, refer to a certain issue which the plaintiff
alleges arises in this suit.

About the suit it is only necesswy to say that the plaintiff
claims certain rights nnder the will of her late hushand Rakhal-
doss Law, and a question is raised as to what iz meant by the
term “ family ” as used in the will, ‘

It has been held by this Court that the term ¢ family * includes
all persons residing in the house of the testator at the time of his
death, whether as dependent members of his family or not. The
interrogatories to which I have specifically referred do nof, any,
of them, ask the defendants to state who the persons were, who
were living in the houschold of the festator at the time of his
death ; but they are so framed that what tho defendants are invited
to say is, who, in the contemplation of the testator, constitubed his
family. It appears to me that interrogatories so framed ave nob,
such as the Court will compel parties to answer. They are
directed not to ascertain actual facts, but to ohtain the opponents’
views as to the construction of the will. The authority .cited i‘nl‘

Seton, p. 61, shows that interrogatories of that character are not
allowable.

As regards the other inferrogatories a very different question’
arises, It appears that the defendants have n the usual course,.
and in cbedience to the order for discovery under section 129 of;
the Civil Procedure Code, filed a list of documents with the usual
affidavit stating that, except as to the documents particularly men-.
tioned in the list, they have not any documents in their possession
relative to the matters in question in the suit.

The plaintiff being dissatisfied with that affidavit and asserting
that, besides the documents specifically mentioned and vgferred o~
in the list, the defendants have certain other docmy%l;bs relative:
to the suit in their possession, made an application to consider the,
sufficiency of the affidavit. In answer to thai application the
defendants filed another affidavit in effect” admitting possession
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_of theé specific documents referred to, but denying that they were

in any way relevant to the guestions arising in the suit, The
learned Judge who heard the application thought that for thé
purposes of discovery the defendant’s original affidavit was con~
oluswe and dismissed the apphc‘mon

What the plaintiff now contends is that she is entitled by
means of interrogatories Nos. 7 and 8 to oross- -examine the defen-
dants as to the specific documents admitted to be in the defendant’s
possesswn hut the relevancy of which the defendants deny.
It is admitted that these documents are mnot disclosed in the
defendant’s original list of documents. The plaintiff now secks
by means of 1nteuomt01 ies to obtain further admissions from the
defendants as to these documents. The question then is whether,
according to the pmc‘mce of the Court or under the Civil Procedure.
Oode, the phmhﬁ is entitled to take that course.

On this, pomt ) great many Dnghsh authorities have been:
clted but T think on a careful examination of these authoritios that,
very httlc assistance is to be derived from them in deteumnmg=
a question which is really governed by the Civil Procedure
Lode

‘1n the first place I thmk it sufficiently appoars from. the Civil
froqeduxe Code that interrogatories viewoed. as machinery for
elicitifng facts bearing upon issues arising in suits are intended only
to have a limited operation. The case of Al Kader Syud FHossain
Ali v. Gobind Dass (1) explaing one direction in which the Code
limits the scope of opelatmn To my mind section 134 of tho
Code clearly indicates another direction in which the scope of
mterromtougs was intended to be limited.

Section 121 of tho Code states when interrogatories may
be delivered for the examination of the opposite party ; section
125 states tho circumstances under. which a party may. deeline,
to answer interrogatori fos whmh have been administered.

In section’ 129 powe1 is élVGll to the Court to ordor any party
to-the suﬁ\to declare by afﬁdawb all the documents which are or
Kave been m\lns possession’ or power rolating to any | matter in
quesf,lon in the ‘smt and any party to the suit may at any time

(1) :[ L R 17 0&10-, 840t
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before the first hearing apply to the Court for a like order.

123
1885

The practice which has been adopted in this Court wunder Firrowors

section 129 is that the party applies, without any affidavit in
support of his application, that the opposite party may be directed
to deelare on aftidavit the documents in his possession relative to
the matters in question in thesuit,

Sections 130 ta 133 all deal with the production and inspection
of tho documents, but section 134 shows yleat is to be done in
the ovent which has happened in the present case, namely, when
ono party alleges that the other party has documents in his posses-
sion relative to matters in snit which have not been disclosed by his
affidavit. In such a case the applicant is to come before the Court
with an affidavitshowing («) of what documents inspeation is soughf;
(0) that the party applying is entitled to inspect them ; (¢) that
they ave in the possession or power of the party against whom the
application is made, Theapplicant must, therefore, show inter atia
that the documents of which he claims inspection are velevant to the
matters in questionin the suit. That appears under section 130,
because it is that section ouly which gives the Court pawer to order
produetion of documents relating to any matter in question in the
suit, and the Court has no power to order the production of any
other document.

1t appears to mo that section 134 indicates that it was intended
that a party in a case, such as the present, should proceed, not by way
of interrogatories, but according to tho procedure laid down in that
section, The Code does not, I think, contemplato that aparty should
be compelled to give discovery of documents by means of inter-
rogatories or otherwise, the relevancy of which is denied. [t is
necessary that the Court should, in the first instance, be satisfied
of this relevancy. o

It is suggested that as, for the purposes of an application
under section 130, the original affidavit of a party denying .that
he has in his possession documents relative to the suit other than
those specified in his list is conclusive, so also in an application
under section 134 the affidavit: of a party would be conelusive
on the issue of relevancy. This question does not now arise, and
I am not at present prepared to accept the proposmon thus broad-
ly stated,

Daguge
‘b
Sounor,
Cronped
Law.



126 THE INDIAN LAW REPORTS.  [VOL. XXIII/

1895 The cases cited on this pomt are cagos on the question of

‘Nirrowovs pnvﬂege, which' I think stands on a different footing. In the-

b A:famp ¢asé where a party has claimed to seal up portions of a document,

Soontn  the Court has sometimes appointed an officer to enquire and report
QI}ET;?R as to the relevancy of the portions sought to be sealed up.

I think the case of Weideman v. Walpole (1) is an authority

which goes to show that the construction which I Lave put on

section 184 iz correct. It is bhased on Order 31, Rule 18,

which is similar in terms to scction 134 of the Code. At page

541 Huddleston, B., says: “The right of a party with reference

to inspection is now governed by Order 81, Rule 18 which pro-

vides that, ¢except in the case of documents referred to in tho

pleadings or affidavits of the party against whom the application

is made or disclosed in his affidavit of documents, such application

shall be founded wupon an affidavit showing of what documents

inspection is sought, that the party applying is entitled to inspect

themm, and that they are in the possession or power of the other

party” But what possible meaning ¢an bo given to that provis

sion, if the contention of tho plaintiff is right, and if the non-

disclogure in the affidavit of documents of the dosument gought

to be inspected precludes the applicants from making an affidavit

that such document is in the possession of the other party P

And Mr. Justice Vaughan Williams comes to much the same

conclusion. At page 542 that Tearned Judge says: “ Bub when

one comes to look at Rules 17 and 18, which deal with the subject

of inspection, they both of them seem to contemplate the possibili~

ty of a party obtaining inspection of documents as to which the

other party has made no admission whatover. It seoms to mo

plain thit Rule 17 medns to give any litigant a right if he

chooses, not only to give notise to his opponént to plo(luoe the

documents as to which he has made admissions, but also to pro-

duce documents which have mot been mentioned in the affidavit

of documents or in any other affidavit. Then Rule 18 provides what

shall be done in case the party to whom the notice is given

does not comply with such notme, namely, - that in the case of

documents not referred to in the pleadings or any affidavit of such

’pnrty, fior disclosed in his affidavit of documents, the party dosirs

(1) L. R., 24Q. B, D, 537.
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ing inspection may make ©an affidavit shewing of what documents
inspection is sought, that the party applying is entitled to inspect
them, and that they are in the possession or power of the other
party”  DMr. Davis endeavoured to reconecile that provision with
his contention hy suggesting that it was meant to apply only to
eases whero the party against swhom inspection is sought has made
no affidavit negativing the possession of such documents, but that
where he has by his affidavit of documents already negatived the
possession of such documents his affidavitis conclusive, And 1
am very far from saying that that is not a possible meaning of
the rule.  But, on the whole, I incline to the view that that is not.
the meaning which was intended. 1 think it is much more con-
venient that Rule 18 should he construed as applying to every case
in which the party desiring inspection is able to state of his own
knowledge that the other parby is in possession of documents and
that they are relevant. To my mind the proper course is to enter-
tain the application upon an affidavit by the applicant as to the
other side’s possession of the documents, and as to their relevancy,
and then to allow the other party to make an affidavit in answer. T
may say for myself, although the question does not arise here, that,
in my judgment, if the other party does make such an affidavit in
answer, his afiidavit, when made, is conclusive in the same way ag
his affidavit of documents is conclusive on the subject of discovery.”?

What I understand the learned Judge to Iy down is that, just
as for the purposes of discovery an affidavit of documents denying
possession is conclusive, so for the purposes of production and
inspection an affidavit denying possession of such doguments wpuld
be equally’ conclusive. Obviously it would be futile to order a
party to produce a docmmentwhich he swearsis not in his pos~
session, But even supposing I thought it a question of discretion g3
to whether I should compel the defendants to answer these. interro~
gatories, still, inasmuch as they have already in effect admitted
possession of the documents in question, I think it would be uselesd
and unnecessary to compel them to make a further answer,” For
these reasons, I think, this application must be refused with costs.

‘ Application 'refused
Attorneys for the plaintiffs : Messts. Carruthers & Co.

Attorney for the defendants : Babu Nobin Chand Buril; ¢
0. E. G
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