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we do not think it would be right to hold that the cart of the 1295

accused was ¢ habitually used ” within the limits of the Munici- 755 T.raar

pality. REmEM-
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The appeal, therefore, fails, and must be dismissed, and the %
SHAMA
order appealed from affirmed. CHARAN
8 C. B. Appeal dismissed. GosE.

CRIMINAL REFERENCE.

Before Mr. Justice Macpherson and Mr. Justice Banerjee.
1895

'DUKHI MULLAH AND OTHERS (18T Pamrry) v. HALWAY, PROPRIETOR OF August b.
MaNTHAUL FaCToRY THROUGH HIS MaNAGER R. Crowby —
(28D Panry) ®
Criminal Procedure Code (Act X of 1882), section 147—Right of fishing—
Easements—Profits a prendre—Parties to the enquiry.
The words “right to do anything in or upon tangible immoveable pro-
perty ” in section 147 of the Criminal Procedure Code include the right of
fishing.
The term ¢ easements” includes profits @ prendre; it has not been used
by the Legislatare of this country in the restricted sense in which it is used
in English law so as to exclade profits a prepdre.
Marginal notes are no part of an enactment.
For the purposes of the enquiry contemplated by section 147 of the
Jriminal Procedure Code it is sufficient if the persons who cliim for them-
selves the right, though that right is derived from others, are made parties.
The proprietors are not necessary parties.

Ram Chundra Das v. Monokwr Das (1) and Bathoo Lal v. Domi Lal (2)
distinguished.

THIs was a reference under section 438 of the Criminal Pro-
cedure Code by the Sessions Judge of Bhagalpore, recommending
that an order of the Joint Magistrate of Beguserai under section
147 of the Code should be set aside, The facts of the case and
the grounds of reference were fully stated in the letter of reference,
which was as follows :—

¢ It seems that there is a lake called Kabar jil, three to four miles in breadth

® Criminal Reference No. 167 of 1895, made by C. M. W. “Brett, Esq.,
Sessions Judge of Bhagalpone, dated the 19th of Jane 1895.

(1) L L. R, 21 Calec., 29, 2) L L. R., 21 Cale., 727.
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and two or thveo wiles in length, situated nuinly within the boundaries of Sri-
pur and Esomba in the dvy season, but in the reins increasing in size and
extending over the lands of the other neighbouring villages. The petitioner,
second party, is in passession, partly as proprietor, partly ag ticcadar of Sripur,
Exembe, and the attached villages. The fitst party are mullahs or fishermen
vesiding in the neighbouring villages, in the lends of some of which the lake
is partly situated and to the lauds of others of which the lake extends in the
raing. The first party, viz, the fishermen, claim aright to fish all over the
lake on payment of rents settled with their respective muliks. The second
party claim esclugive possession and deny ihe right of the first party to fish
in the lake without settlement from and paying rents to them. Since Januay
there have been disputos between some of the fishermen nud some of the
gervants of the factory, second party, the latter attempting to stop the former
from fishing in the lake. Criminal cases have been instituted, and on the
7th February 1895 Gajadher Prosad, a malik of several of the villages over
the lands of which the lake extends in the rains, complained that the ser-
vants of the seoond party weve preventing his tenants from exsroising their
rights of fishing in the lake, and that there was a Iikelihood of a breuch of the
peace. The second party were called upon to explain theiv action, and after they
had done so the Magistrate passed an order on the 28rd February 1895 that
he did not think it necessary to institute proceedings, In that order the
Mogistrate noticed that the mullahs or fishermen had not complained. On
the 27th February 1895 the petition was put in by the mullahs or fishermen
firgt party on which these proceedings under section 147 of the Criminal Pro-
cedure Code were instituted, This was clearly the result of the Magistrate's
remark in the previous proceedings. The Magistrate afterwards called for an
explanation from the second party, and after a very careful and elaborate en-
quiry, in which no less than 46 witnesses were examined, the Magistrate prused
an order under section 147 of the Oriminal Procedure Code, in which he direct-
ed that the firat party should remain in enjoyment of the right of fishing with
nets all over the lake atall seasons of the yenr until any person objecting
should obtain the order of a competent Civfl Qowrt adjudging him to ba
entitled to prevent them from so fshing,

¢ This order should in my opinion be set aside as illegal. In the first
place the first party are vnly tenants of the proprietors of the neighbotring
villages and have no independent, vight to fish in the lake at all. Their lilght,
according to their own ease, dopends on settlements made by them witli those
proprietors who must be vegarded ag the persons directly entitled to the ex-
ercise of the vight if eny suck be fonnd to exist, The right of the fishermen
Qepends on the right of the proprietors. These proprietors should have been
parties ta the proceedings, and ag they havenot been made so, the proceadings
are defective apd invalid, This toois cbvious from the position in which
the second party now find themselves as the result of the Magfsfrute’s order,
A series of suits mow-brouglt against the tenants might only involvd uaplessy
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waste of money, for if the tenants removed themselves from the villiges their
alleged right would oease. The proprietors of the neighbouring villages have
not been declared to be jn possession of or entitled to the enjoyment of the
right claimed. Further, after the order of the 23rd Fobruary 1893, when tha
Magistrate digtinetly held on the petition of the proprietor Gajadhar Prasad
that it was not necessary to institute procsedings, and considering that na-
thing is shown to have occurred betweon that data and the 27th Februgey
when the mullshs presented their petition, I do not think that on the Iater date
the Magistrate had sufficient materialy before him to satisfy him that a
breach of the peace was imminent. For two or two and 8 half mounths the frst
party had been prevented from the enjoyment of their alleged right by the se-
eond party, and their remedy lay fo a suit in the Civil Court rather than in a
forcible attempt to resume enjoyment of the rvight. I think that if any action
at all were necessary it was eminently a case in which the proper course for
the Magistrate to adopt wes to take proceedings uunder section 107 of the
Criminal Procedure Code,

% And, thirdly, 1 do not think the provisions of section 147 of the Criminal
Procedare Cade were applicable to the slleged dispnte. Tt seerns to me im-
possible to describe the right claimed by the first party ns an easement, or ag
& right to do ar prevent the doing of anything in and wpon tangible immove-
able property. The right to fish {tplies more than a meve right to do some-
thing in or apon tangible immoveable property, It implies o right to
certain profits or produce out of sueh property, and the right is claimed, not aa
a right in or over the property belonging to another (wiz., the second party),but
as a right avising ont of proprietary interest in the lake claimed by the proprie-
tors of the neighbouring villages, arising partly vut of the fact that the lake in
the dry geason is partly situated in some of those villages, and partly out of tha
fact -that in the rainy season the lake extends over lands of those villages.
The right claimed ia & proprietary interest belonging to the proprietovs of
those neighbouring villages, and not an easement over the property of the se-
cond party. Accoding to the cage of the fivat party and the findings of the
Magiatrate the whole of the lake is not comprised within the boundaries of
the villages of which the second party are snid to be in possession, As to the
part outside the limits there can he mno claim of any right of easement,
There ia néching in the evidence ov the findings of the Magistrate to indicate
the boundaries of the praperty in which the right of essement ig claimed or
to definitaly ascertain the right.

# For the above reasons I sm of opinion that the proceedings are bad in
Jaw, and that the order passed under section 147 of the Criminel Procedure
Code cannot be maintained.”

““Mv, Hyde (with Moulvies Serajul Islam and Syed - Makamed
Zukir) appeared on behalf of the second parly in support of the
‘,};é;ﬁg}:que. . ‘ ‘
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The arguments adduced in support of the reference fully
appear in the judgment of the High Cowrt (MacrmersoN and
Pawuprree, JJ.), which was as follows :—

In this case the first party claimed tho right to fish in a
certain jhil orlake ; the second party, within the limits of whose
estate or tenure the jhil is partly situated, denied thatright ; and
the Magistrato, being satisBed that the dispute between the parties.
was likely to cause a breach of the peace, instituted a procooeding
under section 147 of the Crimiral Procedure Code, and he has
made an order under that section permitting the first parly to
exercise their right of {ishing until ihe second party obtain a
decision of n competent Civil Court authorising them to stop the
fishing. This order we are asked by this reference under soction
438 of the Code to set aside.

No one appeared before us in support of the original order ;
bat Mr. Hyde, who appeared for the second  party, was heard in
support of the reference. Tho grounds on which we are asked to
set aside the order are, first, that there was no likelihood of a
breach of the peace arising outb of the dispute hetween the parties,
and that the proceedings were therelore improperly instituted
and should bo seb aside 5 second, that the proprietors of the jhil
under whom the first party claim, and not the first party who
arc mere licensees undor them, were the proper porsons to be
made parlies to this case, and the order of the Court below which
is made in their abscnce ought to be set aside ; and, -third, ihat
a case like this does not come within tho scope of section 147
of the Criminal Proceduro Code.

With reference to the first ground it was urged that, as the
Magistrate had only a fow days before tho institution of the present
proceeding recorded an order to the effect that no aclion. was
necessary to bo taken in the matter, ag there was no likelihood of
a breach of the peace, the present proceeding was justituted really
without any foundation. Bub the simple answer to this contontion
is that, after recording the order referved to ahove, the Magis-
trate had some fresh materials before him upon which he was
satished ag to the existence of the likelihood of a breach of the
peace.

In support of the second ground the learned Counsel for the
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second party cited the cases of Ram Chundra Das v. Monolur
Koy (1) and Bathoo Lal v. Domi Lal (2), but these cuses ave cleavly
distinguishable from ihe presentoue, There, with a slight ex-
ception, the persons who were made parties had no interest in
their own right in the subject-maticr of the dispute, but woere
merely servants of the propristors, whereas here the persons who
are made the first party are the persous who cluim for themselves
the right to fish, though that right is derived from others, The
second ground also must therefore fuil,

Upon the third ground the contention was that szection 147
of the Criminal Procedure Code relates only to ensements and nob
to a right such as the right to fish, which is not in the nature of
an easement. Bub there is nothing in the section to Iimit its
pperation in the mamner snggested. The only reference to ease-
ments is in the marginal note, which isno part of the enactment
Lsee Claydon v. Green (8); Attorney-General v. (Great Fustern
Railway Co. (&) ; Suttonv. Sutton (3)]; buteven ths marginal
note doesnot vestrict the application of the section in the manner
suggested 5o as to exclude the present case from the scope of its
jperation. For in the first place it speaks of * casements, &e.,” and

“in the second place there is nothing to show that the British
Indian Legislature uses the term * easements ™ in the restricted
sense in which it is used in English law so0 asg to exclude profits a
prendre, while on the contrary a rvefevence io the definition of
easements in the Limitation Act (XV of 1877, section 3) which
was passed four years before the Criminal Procedure Code, and
in the Basements Act (V of 1882, scction 4), passed in the same
year as the Criminal Procedure Code a little move than a month
before, shows that the term is used as including profits « prendre,
There is then mnothing to show that the words * the right to do
anything in or upon tangible immoveable property ” in section
147 do not include the right to fish in a jAil.

The grounds urgad before us and relied upon- in the reference
of tha Sussions Judge therefore all fail, and wo see no reason to
intorfore with the order made by the Magistrate in this case under
gection 147 of the Code of Criminal Procedure.

(1) I. L. ., 2t Cale,, 29, (2),1. L. R, 21 Cale.,, 727, .

@) L.R,3C. P, 611 (4) L, R., 11Ch, D., 449 (465).
(5) L. B., 22 Ch, D., 511,
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