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Before Mv. Jmtiee, Macpherson and Mr. Justice Banerjee.

1895 The LEGAL EBMBMBRANOER on b e h a l f  op  THE L o c a l  G ov ebn m en t 
Aiiguat 27. (A p p e lla n t )  ®. SHAMA CHABAN GHOSE (Respondent.)*'*

Bengal Municipal Act (^Bengal Act JIT o f 1884'), sections 14S and J40
“  Habitually used;' Meaning of— Liability top'iy a fine for non-vegiUra-
tion o f a cart.

The accused kept his cart outside the limits of the Chandnria Municipality, 
but used to bring it within the limits twice a week throughout the year.

Held, he could not be said to bo “ habitually ”  using the oart within tha 
Miiniciijal limits, and was therefore not liable to pay a fine under section 14(5 
of the Bengal Municipal Act (Bengal Act III of 1884) (1). ,

T h e  accused Shama Oharan Ghose was prosecuted by  tlie 
OLairmaii of the Olianduria Municipality under section 146 o f  the 
Bengal Municipal Act (Bengal Act I I I  of 1884:) for not registering 
his oart as requii'ed by section 142 of the Act. He did not keep his 
cart within the Municipal limits, but used to bring it twice a week 
throughout the year to a hat held there. The Deputy Magistrate 
acquitted the accused, holding that he oould not be said to be 
“  habitually ”  using the cart within the Municipality. The local 
Government appealed against the order of acquittal.

Mr. J/. Ghose and Babu Hara Prasad Chatterjee ■ appeared 
on behalf of the local Government.

Mt. Hill and Babu Saroda Ghamn Milter appeared on behalf O'f 
the petitioner.

Mr. M. Ghose.— The lower Court has erred in holding that the 
cart was not used “  habitually ”  within the meaning of section 14̂ !̂  
Bengal Municipal Act. “  Habitually ”  there means “  regularly, ”  
though it may be at fixed intervals. The use o f the words 
“  temporarily and casually ”  in clause (6) o f the section makes it 
clear. The word “  habitually ”  has not been defined, but from tho

<’ Government Oriiiu'nal Appeal No. 2 of 1895, against the order of 
Babu Goti Kisto JSTewgee, Deputy Magistrate of Satsheria, dated the 13th o£ 
February 1895.

(1) See Dimpore Municipality v. Wailing, Or. Eef. 238 of 1894 decided 
by PexueraMj C.J., and BEVERLEr J., on 6th September 1894,—-jSis!.



VOL. SXIII.3 CALCUTTA SEBIES. r.,n

Thb Lkc.ai, 
has noh Bkmem- 

BRA.KCER 
V,

SH.5 5tA 
Oh .4 RAN
G h o s e .

facts of the case tlie lovfer Court sliould have liold tliat the cart 1SP5 
was habitually used within the Municipal liaiiis,

Mr. Hill for the petitioner.— The word *' habitual)j 
been defined, and no hard and fast rule can be laid down. The 
question must be decided from the facts o f each o.ise ; the word 
imports some degree of frequency, and in this case the cart was 
not so frequently used that it might bo said to have been used 
‘ ‘ habitually.’ ’

The judgment o f  the Court (MACPaBRSOS' aud Banerjeb, JJ.) 
was as follows :—

This is an <appeal on behalf of tho (government o f Bengal 
under section 417 of the Code of foiminal Procedure against 
an order of the Deputy Magistrate o f Satkheria, acquitting the 
accused Shama Oharau Ghose, who was prosecuted under section
146 of the Bengal Municipal Act (Bengal Act II I  of 1884), for not 
registering his cart according to the provisions of section l42 
of that Act,

The facts of the case, which ara few and simple and are 
admitted on both sides, are given in the following words in the 
judgment of the Court below :—

“  It is admitted that tho aoonsed does not live within the 
Municipality and keeps his cart outside its limits. It is also 
admitted that the accused brings his cart twice evei’y  week 
within tho Mxmicipalifcy throughout the year. A hat is held on 
Sunday and Wednesday within the Ohanduria Municipality, aud 
the accused brings his cart there on those days.”

Upon these facts the registration o f the cart o f the accused 
under section 142 of the Bengal Municipal Act would be neces­
sary only if  it could be held that it was “  habitually used ”  within 
the limits of the Municipality, within the meaning of that section, 
by reason of its being brought within the said limits twice every 
week. The Court below has held that it could not be said to have 
been habitually so used, and it has accordingly acquitted tho 
ftocused.

Mr. Crhose, who appears on l;ehalf of the local Government, 
contends, firstly, that the word “  habit ually,”  as used in section 142  ̂
o f  the Bengal Municipal Act, means “  regularly,”  though it
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may be at fixed intervals, aud applies to cases where the tisê  is 
periodioal only, and that this view is borne out by the exceptive 
elaa?e (h) of the section ; and, secondly, that even if the ^word 
“ habitually” be incapable o f being defined as a matter o f law, 
still, as a matter o f fact, the Coart below ought to have held that 
the cai't was in this case habitually used within the limits o f 
th,e Municipality.

AVo do not conside)- eitlier o f those cont«niions to be correct. 
If the first contention be accepted it would lead to most 
anomalous results. For not only use twice a week, Irat any 
periodical use, such as once a week, or once a mouth, or once iu six 
months, would be habitual use, ronderinji; registration of a cart so 
used n ecB fS sa ry , a result which could never have been intended. Nor 
do we think that exceptive clause (b) o f the soction lends any support 
to the appellant’s cantetftion. That «lause meroly says that the 
section does not'apply to “  carts which are kept without the liniits 
of the Muuioipality, and are only temporarily and casually used 
within ^uclr limits.”  But it does not mean that all carts kept 
outside the Municipality, which are used within it otherwise 
than causally aud temporarily, come necessarily -withia the 
section.

It is not easy to say what meaning the Legislature ini,ended 
to convey by the word “ habitually.”  When it has used a vague 
word liko that, and has not thought fit to define or explain it, 
we think the intention was, not to use it in any sense capable o f 
being exactly defined as a matter of law, but to leave it to the 
Court to determine iu each case, as a matter of fact, whether the 
use was habitual or not,

Thisbiingus to the consideration of the second contention 
urged on behalf o f the appellant. Without, meaning to lay down 
any hard and fast rule, wo think we may say that the wortl 
“ habitually”  iznparts sorae degree o f frequency, and that in 
order that a cart may bo said to be “  habitually used ”  within the 
limits of liny Municipahty, it must be used within those limits 
ofteuer than it is not, regard being had to the total extent of 
use within and without the Municipality to which in due c o u r ,?0 

of business it is, or might. rea.?oiiably be put. Oonskleriug 
the nature au(i extent of the use in the case hefot:© us,
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we do not think it would be right to hold that the cavt of the 1395

accused was “ habitually used ”  within the limits o f the Munici-
pality.

The appeal, therefore, fails, an5 must be dismissed, and the 
order appealed from affirmed. CharTn

s . C. B. Appeal dismissed. Q h ose,
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CRIMINAL REFERENCE.

Before Mr. Justice Macphersen and Mr. Justice Banerjee.

DUKHI MULLAH an d  o t h e r s  (1 st  P a r 'i t )  v. H ALW AY, P r o p r ie to r  o f  Aulu ŝt b.
M an jh ad l  F actory theouqh  h is M an ages  R . C rowdy ------------------—

( 2 n d  P a b t y  )  'I

Criminal Procedure Code (A ct X  o f  1882), section 147—Eight o f  fishing—
Easements—Profits a prendre—Parties to the enquiry.

The words “ right to do anything in or upon tangible iitimoveabie pro­
perty ” in section 147 o f the Criminal Procedure Code include the right o£ 
fishing.

The term “ easements” includes profits a  ,• it hus not been used
by tlie Legisliitui-e of this countiy in the restricted sacse in whicli it is used 
in English law so as to exclude profits a prendre.

Marginal notes are no pavt of an enactment.

For the purposes o f the enquiry contemplated by section 147 of the 
Criminal Procedure Code it is sufficient if the persons who claim for them­
selves the right, though that right is derived from others, are made parties.
The proprietors are not necessary parties.

Ram Chundra Das v. Monohiir Das ( 1 )  and Baihoo Lai v. Domi Lai (2) 
distinguished.

T h is  was a reference under section 438 o f the Criminal Pro- 
Wedure Code by the Sessions Judge of Bhagalpore, recommending 
that an order of the Joint Magistrate o f Beguserai under section
147 of. the Code s’hould be set aside. The facts o f the case and 
the grounds o f reference were fully stated in the letter o f reference, 
which was as follows ;—

“  It seems that there is a lake called 'Ka.ha.rjhil, tljree to four miles in breadth

'  Criminal Reference No. 167 of 1895, made by C. M. W. *Brett, Esq.,
Sessions Judge of Bhagnlpoue, dated the 19th o f June 1896.

(1) I. L. E., 21 Calc., 29. (2) L L. R., 21 Calc., 727.


