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1805 depend upon whether it could satisfactorily decide tho matter npon
Cnnorny  the materials before it, or whether those materials would not be
Lir  more readily available to the Court which passed the decreo so as
Punag Moz b0 require that the objection should be made before and decided by
that Court. 8o again in the case of Srikary Mundul v. Muraré
Chowdhry (1) the mattor was considered. The point fhere was
whether a docree having hoon transferved for oxecution to another
Court, that Court should stay execution so as to leave the ohjection
of limitation to be decided by the Court which passed the decree,
and it was decided that either Counrt had jurisdiction to decide
this matter., We, therefors, have no doubt on the decisions of this
Court that the Munsif of Behar had jurisdiction to decido
whethor the execution of the decree which had been transferred
to himby the Munsif of Pabna was burved by limitation ow not.
‘Wehave been veferred to the case of Ramu Rui v. Dayal Singh
(2) in which a contrary opinion is expressed. We, howevor, find
ourselves unable to concur in the view expressed by the learned
Judges in that case, which is morcover opposed to the judgments
of this Court, This case, therefore, must be remandad to the
District Judge in order that he may consider whether, on the facts
of the case before him, the application is barred by limitation,
and whether the judgment of the Munsif under appeal is correct

in this respect. Tho costs will abide the result.

8. Q. G Appeal allowed : case remanded,
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Before My, Justice Macpherson and By, Justice Banerjee.

1895 NISTARINI DEBI (PeririoNsr) » A, €. GHOSE, Ovegsner, HowRra
Juldy 18. ‘ Municreariry (Oreosrre PARTY). 4

Transfer of Criminal Cuase—Criminal Pq-oced;we Code (Act X of 1882 ),
sections 586, 855—~Incompetencs of Magistrate who is Chuirmun of Mitni-
cipality fo by municipal cases—* dny case,” Meuning of —Prosecution
wider Bengal Municipal det (Bengal Aot IIT of 1884, J

An appeal againgt a conviction under section 217, dlanse 5, of .tho

® Criminal Mincellaneous Cagse No. 29 of 1895,
(1) L I, R, 18 Qalc., 2517, @) LI, R, 16 AL, 390, .
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Bengal Municipal Act (Bengal Act III of 1884), was preferred to the District

Magistr.ts, who was also Chairman of the Municipality. On an application to

the High Court for a transfer to the Court of some other Magistrate,—

Held, that, apart from the question whether there was a disqualification
under section 555 of the Criminal Procedure Code,the case was one which
it was expedient should be transferred to another Court.

Per BANERIEE, J.—Section 555 of the Criminal Procedure Code renders
a Magistrate incompetent to try & municipal case if he is the Chairman of
the Manicipality. The words “ try any case” in that section are compre-
hensive enough to include the hearing of an appeal.

THE petitioner was convicted under section 217, clause 3, of the
Bengal Municipal Act (Bengal Act III of 1884), by a Bench of
Magistrates on the complaint of one A. C. Ghose, Overseer of the
Howrah Municipality, for encroaching upon a road. An appeal
was Yreferred to the District Magistrate of Howrah, who was also
Chairman of the Municipality. Pending the hearing of the appeal,
the High Court was moved to transfer the case to the Court of
the Magistrate of the 24-Pergunnahs, and a rule was obtained to
show cause why it should not be transferred.

Babu Sarat Chandra Ray Chowdry for the petitioner.—The
District Magistrate is, under the provisions'of section 555 of the
Criminal Procedure Code, incompetent to hear the appeal, as he
is personally interested in the case by reason of his being also
Chairman of the Municipality. The section no doubt provides
that a Magistrate shall not be deemed to bea * party or personal-
ly interested,” merely because heis a Municipal Commissioner, but
here the Magistrate is more than a Commissioner, he is the Chair-
man, or executive head, of the Municipality. Ordinarily all muni-
cipal prosecutions are instituted under his sanction. The transfer
applied for is, under section 526, clause (¢}, of the Criminal
Procedure Clode, expedient for the ends of justice. It is very
desirable that parties should have the fullest confidence in the
tribunal that has to try them. See Queen-Empress v. Erugadu (1)
aud Kharak Chand Pal v. Tarack Chunder Gupta (2).

The following judgments were delivered by the Court
(MacruERSON and BANERIEE, JJ.) :—

BANERJEE, J.—The petitioner, who has preferred an appeal to

(1) L L. R. 15 Mad., 83. (2) L L. R, 10 Calc., 1030.
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the Magistrate of Howrah against a conviction and sentence
under section 217, clause 5, of the Bengal Act IIL of 1884, asks us
to transfer the appeal from the Court of the Magistrate of Howrah
to that of the Magistrate of the 24-Pergunnahs, on two grounds:
First, that, under section 533 of the Criminal Procedure Code,
the District Magistrate of Howvah is not competent to try the
appeal, as he is personally intercsted in the case by reason of
his being the Chairman of the Howrah Municipality, ab whose
instance and under whose sanction the prosecution was insbi-
tated 3 and, second, that even if it be held that the Magistrate is
nob incompetent to hear the appeal, still, under section 526 of the
Criminal Procedure Code, clause (¢}, the transfer applied for is
expedient for the ends of justice.

In support of the fvst ground, the learned Vakil for the
petitioner contends that though, by the explanation to seclion 555
of the Criminal Procedure Code, 2 Magistrate shall not be deemed
to be a “ party or personally interested,” merely because he is
& Municipal Commissioner, in the present case the Magistrate
is something more than merely a Municipal Commissioner. He
is the Chairman, or executive head, of the Municipality 5 and,
ordinarily, municipal prosecutions are to be instituted under hig
sanction, as will be seen from sections 853 and 44 of Bengal
ActlIl of 1884, Itis true that by section 45 of the Act, the
Chairman may, by a writton order, delegate to the Vice-Chairman
all or any of the powers or duties of a Chairman as defined in
the Act, and the learned Magistrate in his explanation says that
the power of sanctioning municipal prosecutions has been so
delegated : bub that does not, in my opinion, materially alter the
case. Although the power has been delegated, the office to which
the power appertains still continues to be held by the Magistrate.
The Chairman’s connection withand his interest in a Munivipa-
lity are very different from those of an ordinary Municipal
Commissioner. Thatbeing so, and having regard to the restricted
form in which the explanation to section 555 of the Criminal
Procedure Code, excepts the case of a Magistrate who is a Muni-
cipal Commissioner from the rule disqualifying a J udgé‘ or
Magistrate from trying a case in which he is personally interested,
I think section 555 renders a Magistrate incompetent to try a
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municipal case where he is the Chaivman of the Municipality,
This view is fully supported by the case of {Jusen-Empress
v. Erugadu (1) 3 and the case of Kharak Chend Pal v, Tarack
Chuader Gupta (2), though nut exactly on all fours with the
preseut one, lends congiderable support to the view I take. The
case of Queen-Empress v, Phevorsha Pestonji (8) appears to be
in conflich with this view ; but the confliet, I think, is only appa-
rent and not real, for the factsof that cuse were difforent from
those of the present oue. The position of the Magistrate so far
as can he judged from the report, was not the same as that
of the Magistrate in the present case, aml the learned Judges
who decided that case observe that the cases of Queen- Empress
v. Erngadu (L) and Ahavak Chand Pal v. Tarack Chunder
Gupta (2) are distinguishable from the one that they had Lefore
then,

A question might be raised as to whether section 555 dis-
qualifies a Magistrate from hearing an appeal merely by reason
of personal interest, when it only provides that “no Judge or
Magistrate shall, except with the permission of the Court to
which an appeal lies from his Court, try or commit for triul any
case to ov in which he is a party or pevsonally interested, and no
Judge or Magistrate shall hear an appeal from any judgment
or order passed or made by himself” I am of opinion that
the words “try any . =~ " arecomprehensive enough to include
the hearing of an appea.’ The resson of the ruleis quite as
applicable to the hearing of an appeal as to the trying of a case
in the first instance, and the express provision in regard to an
appealis made for a ditferent purpose altogethor.

Upon the first ground, therefore, I think the petitioner ought
to succeed, and the transfer applied for ought to be granted. But
even if the ficst ground had failed, T'should have thought that the
petitioner was entitled to have the transfer applied for upon the
second ground, as it is desirable that parties should have the
fullest confidence in the tribunal that has to try them. ' Next only
to the importance of a fair and impartial administration of justice,

()L L. B, 15 Mad, 83. (2) I.L. R, 10 Calc., 1030,
" (8) L'L. R, 18 Bom,, 442
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is the importance of the confilence of parties in the fairness and
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For these reasons, I would transfer the appeal to the Courb
of the Magistrate of the 24-Pergunnahg for trial.

MacrarrsoN, J.—I do not think it necessary to decide in this
case the broad question, whether a Magistrate, who is also the
Chairman of a Municipality, is incapacitated under the provisions
of section 555 of the Code of Oriminal Procedure from trying
a cuso or hearing an appeal in which the prosecution has heen
sanctioned by the Municipality. 1 think it is nnnecessary, because
I have no doubt that even if the Magistrate is qualified to hear
the appeal, he onght not to do so.  As Chairman, heis tho execn-
tive head of the Municipality, and, under the law, he is vested in
many matters with the power of the Commissioners

The guestion which is practically raised in this case is, whether
the potitioner before us has encroached upon land which the Munici-
pality claim to be a road, but which he claims as his own property,
free from any right of way over it. That is a question in which the
Municipality as a body is undoubtedly interested, and without
making any reflection on the Magistrate beforo whom thoe casoe
would, in the ordinary course, come in appeal, it may very well
be that the appellant may nob regard the tribunal as one which is
independent and unconcerned in the results.

For these reasons, I think that the order of transfer ought to
he made apart altogether from the question whether there is a dis-
gnalification under section 555 of the Cade of Criminal Procedure,
Ou that point I should prefer to reserve my opinion rather than
decide it in the present case. We agree, therefove, in making the
rule absolute, and the appeal will be transforred for trial to the
Distriet Magistrate of Alipore.

8.CB. ‘ Rule made absolute.



