
1895 depend upon wlteflier it could satiaFaotorily decide tlio matter upon
'umjoi'AY ^ matoi-ial3 boforo it, or wliether thosa m;iteniils wonld not be 

Lai, iiioi'o rendily available to the Court which [lassced tho dooroo so at!
PuEAsMDLLto require that the objactioa should be mado before and 'leoldi-'d hy 

that Ooart. So again in tho ease of i' r̂iharij Hiuidnl v. Uvrari 
(Jho\oHliry (1) the matter was considered. The point there was 
whether a doct'ee having been traosfovi'od for oxocution to another 
CJonrt, that Court should stay execution so as to leave the ohjt'cLioa 
o f limitation to be decided by the Court whioh passed the decree, 
and it was decided that either Court had jurisdiction to dcolde 
this matter. We, therefore, Inve uo doubt on the decisions o f this 
Court that the Mnnsif of Behav had jarisdiction to decide 
whether the execution o f the decL-ee which had boon transferred 
to him by tho Munsif of Patna was barred by limitaiion ow not. 
W e have been referred to the case of Raniu Mai v. Dayal 8'uigli
(2) in which a contrary op'nioii is expressed. We, howevor,, find 
ourselves unable to concur in the view expressed by the learned 
Judges in that case, which is moreover opposed to tho judgmeuts 
o f this Court. This case, therefore, must be remanded to tlio 
District Judge in order that he may consider whether, on tho fiicts 
o f the case before him, the application is barred by limitation, 
and whether tho judgment of the Mimsif under appeal is correol; 
ill this respect. Tho costs will abide the result.

s* Q. 0. Appeal allowed : case remanded.

44 THE INDIAN LAW REPORTS. [VOL. XXIII.

APPELLATE CEIMIFAL.

Befon Ur. Justiei Maoplierson and Mi\ Jmtioe Damrjee.

1895 NISTARINIDBBI (Petitionbb) v. A. 0. GHOSE, Ovehsbbk, Howkau
MraiCIPALITY (OrPOSH'E P a e t y ) . „

Transfer of Criminal 0<.m— Cnminal Procedure Code ( Aat X  o f 18S3), 
seotioiis 6se, SSs—Inoompetenoa of Macjistrate, luho is Chairman of Mim- 
cijiaUty to try municijml cam —'-̂ Any case," Meaning of—Froamtion 
wilder Bengal Mu?ikipal A ei (Bengal Act J U  o f 1884.)

An appeal against a conviction under seotion 217, clause 5, o f  tlio 

® Criminal MiBoelliineous Case No. 29 of 1895.
(1) L L. E,, 18 Calc., 257. (2) I, L, 11., 16 All,, 390.
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Bengal Municipal Act (Bengal Act III o f 1884), was preferred to the District 
MagistK-t-j, who was also Chairman of the Municipality. On an application to . 
the High Court for a transfer to the Court o f some other Magistrate,—

Held, that, apart from the question whether there was a disqualification 
under section 555 of the Criminal Procedure Code, the case was one which 
it was expedient should be transferred to another Court.

Per Baherjee, J.— Section 555 of the Criminal Procedure Code renders 
a Magistrate incompetent to try a municipal case if  he is the Chairman of 
the Municipality. The words “ try any case” in that section are compre
hensive enough to include the hearing of an appeal.

T h e  petitioner was convicted under section 217, clause 5, of the 
Bengal Municipal Act (Bengal Act I I I  o f 1884), by a Bench o f 
Magistrates on the complaint o f one A. C. Ghose, Overseer of the 
Howrah Municipality, for encroaching upon a road. An appeal 
was |)referred to the District Magistrate of Howrah, who was also 
Chairman o f the Municipality. Pending the hearing of the appeal, 
the High Court was moved to transfer the case to the Court of 
the Magistrate o f the 24-Pergunnahs, and a rule was obtained to 
show cause why it should not be transferred.

Babu Sarat Chandra Ray Chowdry for the petitioner.— The 
District Magistrate is, under the provisions o f section 555 o f the 
Criminal Procedure Code, incompetent to hear the appeal, as he 
is personally interested in the case by reason o f his being also 
Chairman of the Municipality. The section no doubt provides 
that a Magistrate shall not be deemed to be a “  party or personal
ly interested,”  merely because he is a Municipal Commissioner, but 
here the Magistrate is more than a Commissioner, he is the Chair
man, or executive head, of the Municipality. Ordinarily all muni
cipal prosecutions are instituted under his sanction. The transfer 
applied for is, under section 526, clause (e), o f  the Criminal 
Procedure Code, expedient for the ends o f justice. It is very 
desirable that parties should have the fullest confidence in the 
tribunal that has to try them. See Queen-Empress v. Erugadu f l )  
aud Kliarak Chand Pal v. Tarack Chunder Guptji (2).

The following judgments were delivered by the Court 
(M acphbrson and Banekjee, JJ.) :—

Banbrjbe, J .— The petitioner, who has preferred an appeal to

(1) I. L. E. 15 Mad,, 83. (2) I, L. B., 10 Calc., 1030.

1895

N i s t .^k i n i

Debi
r.

G h o s e .
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the Magistrate o f Howrali agfiiust a conviction and sentence 
under section 217, clause 5, of the Bengal Act III  o f 1884, asks us 
to trai^sfer the appeal from the Court ot the Jfagistrate o f Howrah 
to that of the Magistrate of tlie 24-Pergmmahs, on two grounds : 
Fil'd, that, under section 553 of the Criminal Procedure Code, 
the District Magistrate of Howrah is not competent to try the 
appeal, as he is personally interested in the case by reason of 
his being the Ghairuian of tlie Howrah Munioipality, at whose 
instance and under -whose sanction iho prosecution 'wns insti
tuted ; and, second, that even if it he held that the Magistrate is 
not incompetent to hear the appeal, still, under section 526 of the 
Criminal Pi'oocdure Code, clause (e), the transfer applied for is 
expedient for the ends of justice.

In support of the first ground, the learned Vakil fw  tlio 
petitioner contends that though, by the explanation to section 555 
of the Criminal I’ rocedure Code, a Magistrate shall not be deemed 
to be a “  parly or personally interested,”  merely because be isi 
a Municipal Oommissiouer, in the present case the Magistrate 
is something more than merely a Mimicipal Commissioner. Ho 
is the Chairman, or executive head, of the Municipality ; and, 
ordinarily, municipal prosecutions are to be instituted under his 
sanction, as will be seen from sections 853 and 44 of Bengal 
Act 111 of 1884. It is true that by section 45 of the Act, the 
Chairman may, by a written order, delegate to the Vice-Ohairman 
all or any of the powers or duties of a Chairman as defined in 
the Act, and tbe learned Magistrate in Ma explanation says tliat 
the power of sanctioning municipal prosecutions has been so 
delegated : but that doe.9 not, in m j  opinion, materia]]/ alter tlie 
case. Although the power has been delegated, the office to which 
tlia power appertains still continues to be hold by the ]Mfagistraie. 
The Ohairmaa’s connection with and his interest in a Municipa
lity are very different from those o f an os'dinnry Municipal 
Commissioner. That being so, and having regard to the restricted 
form in which the explanation to section 555 o f the Oruninal 
Procedure Code, excepts the case of a Magistrate who is a Muni
cipal Co,mmissioner from the rule disqualifying a Judge or 
Magistrate from trying a case in which he is personally interested, 
I  think section 555 renders a Magistrate incompeteut to try a



municipal case where lie is the Chainnaii of the MunicipalUy. 18y,j
This view is fully supported by the case of Qaeen-Empress 
Y. Erugadu (1) ; ami tha case of liharak Chand Pal v. Tarack Di-w
Ghinder Gupta (2 ), though not exactly on all fom-s -with the Giio'sE.
present one, lends considerable support to the view I take. The 
case o f Queen-Empress v. Fher<->sslai Festonji (3) appears to be 
ill conflict with this view ; hat the confliei:, I think, is only appa
rent and not real, for the facts o f that case were differt^nt from 
those of the present one. The position of the Magistrate so far 
as can bo judged from the report, was not the same as that 
of the Magistrate in the present ease, and the learued Judges 
who decided that caye observe that tlie cases of Queen-Empress 
y. Enigaiu  (I) and Khmak Ohaiul Pal v. 'Tarack Chunder 
Gupta (2) are distinguishable from tlio one that tliey had before 
them.

A  question might be raised as to whether section 555 dis- 
qualifies a Magistrate from hearing an appeal merely by reason 
o f personal interest, when it only provides that “  no Judge or 
Magistrate shall, except with the permission of the Court to 
which an appeal lies from his Court, try or commit for trial any 
case to or in which he is a party or personally interested, and no 
Judge or Magistrate shall hear an appeal from any judgment 
or order passed or made by himself.”  I  am of opinion that 
the w'ords “ try any "  are comprehensive enough to include 
the lieariag of an appea-,' The reason of the rule is quite as 
applicable to the hearing of an appeal as to the trying of a case 
in the first instance, and the express provision in regard to an 
appeal is made for a different purpose altogether.

Upon the first ground, therefore, I  think the petitioner ought; 
to succeed, and the transfer applied for ought to be granted. But 
even if  the first ground had failed, I  should have thought that the 
petitioner was entitled to have the transfer applied for upon the 
second ground, as it is desirable that parties should have the 
fullest eonfidenoe in the tribunal that lias to try them. Next only 
to the importance o f a. fair and impartial administration of jnstioe,

(1) I. L. E., 15 Mad, 83. (2) L L . R.,10 Cak-., 1030.
(3) L L. B., 18 Bwii., m
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1806 is the impoi’tanco o f tlio eoiifiilenoe of parties in the faiTness and 
K i s t a i u n T  impartialitj" o f the ti’ibunal wliicli has to try their case.

For these reasons, I  would transfer the appeal to the Court 
of the Magistrate of the 24-Pergunnahs for trial.

M a cph eeso n , J.— I  do not think it necessary to decide in this 
case the broad question, whether a Magistrate, 'who is also the 
Chainnan of a Municipality, is incapacitated under the provisions 
o f section 555 o f the Code of Criminal Procedure from trying 
a case or hearing an appeal in which the prosectition has been 
sanctioned by the Municipality. 1 thinlc it is nnnecesaary, hecause 
I  liave no doubt that even if the Magistrate is qualified to hear 
the appeal, he ought not to do so. As Chairman, he is the execu
tive head of the Municipality, and, under the law, he is vested in 
many matters vvith the power of the Commissioners

The question which is practically raised in this case is, whether 
the petitioner before ns Inis encroached upon land which the Munici
pality claim to be a road, but which he claims as his own property, 
free from any right of way over it. That is a question in which the 
Municipality as a body is nndoubtcdly interested, and without 
making any reflection on the Magistrate before whom the case 
would, in the ordinary course, come in appeal, it may very well 
be that the appellant may not regard the tribunal as one which is 
independent and nnconcenied in the results.

For these reasons, I  think that the order of transfer ought to 
he made apart altogether from the question whether there is a dig- 
qnalification under section 555 of the Code o f Criminal Procedure. 
On that point I should prefer to reserve my opinion rather than 
decide it in the present case. We agree, therefore, in making tlie 
rule absolute, and the appeal will be transferred for trial to the 
District Magistrate of Alipore.

®* Rule made absolute.


