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The appeal must accordingly be allowed and we direct
the case to be remitted to the High Court, and declare
that in place of the conviction recorded against the
appellant an order shall be made quashing all the
proceedings for want of jurisdiction. The appellant
will "be released from his bail and the fine if paid will
be refunded.

Appeal allowed.

Agent for the Appellant: N. R. Bose.
Agent for the Respondent : B. Banerjt.

BISWANATH KHEMKA
v.
THE KING EMPEROR.

[Sir PaTrick SpENs C.J., SIR SRINIVASA VARADACHARIAR
and Stk MusAMMAD ZAFRULLA KEHAN JJ.]

Government of India Act, 1935, s. 266—Appointment of Magisirate
of ‘a Province as Additional Presidency Magisirate—Consultation with
Chief Presidency Magistrate, whether necessary—Omission to con-
sult—Validity of appointment.

_ Section 256 of the Government of India’ Act, 1935, does not
direct consultation with the Chief Presidency Maglstrate when it
is proposed to grant magisterial powers or enhanced magisterial
‘powers to & person who is not, at the time when the recommenda-
tion is made, working as a Presxdency or Additional Presidency
Magistrate. The authority to be consulted in pursuance of the
direction contained in the section is the District Magistrate of the
district in which the person concerned is working at the time when
the recommendation is made, or the Chief Presidency Magistrate if
the person concerned is at that time working under him.

The direction laid down in s 256 is directory and not
mandatory, and non-compliance with it would not render an
appointment otherwise regularly and validly made, ineffective or
inoperative.

ArrraL from the High Court of Judicature at, Cal-
cutta. Criminal Appeal No. I of 1945.

- The material facts of the case are set out in the
judgment.
1945. April 4. B. Banerji and N. K. Sen for the res-

pondent raised a preliminary objection. The appeal is
-2 801
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1945 not maintainable as the order appealed against is not a
Biswanath, JUdgment or final order’ within s. 205 of the Consti-
Khemka  tution Act. No appeal lies from an interlocutory order :
K‘;;,g Venugopala Reddiar and Another v. Krishnaswams
Emperor.  Reddiar('). The word °judgment’ does not include
judgment in a criminal case. Nor does it cover an inter-
locutory order: per Sulaiman J. in Hort Ram Singh
v. The Crown(®). A decision on the question of jurisdic-
tion of the Court is not a decision relating to the rights
of the parties. The finality must be in relation to the
rights of the parties to the suit: Abdul Rahman and

Others v. Casstim & Sons(3).

Sardar Sant Singh for the appellant. The order
in this case is a judgment; at any rate it 1s a final
order. The objection as to jurisdiction goes to the root
of the case. Section 369, Cr. P. C., affords a test. In Hors
Ram Singh’s case (*) Gwyer C.J. and Varadachariar J.
did not fully agree with Sulaiman J.

Their Lordships heard counsel on the.merits of the
case.

Sardar Sant Singh. Under s. 256 of the Constitu-
tion Act no appointment as a Presidency Magistrate
can be made without consulting the Chief Presidency
Magistrate. The fact that the person appointed was
working as a Magistrate in another Province does not
make such consultation unnecessary. As s. 256 confers
a power, the provisions relating thereto must be treated
as mandatory. (Counsel referred to Maxwell’s Inter-
pretation of Statutes, 8th ed., p. 320 ; Criminal Proced-
ure Cdde, s. 18; and Joint Parliamentary Committee
Report, paragraphs 340, 341.)

B. Banerji. Under s. 241 (1) (b) the appointing
authority is the Governor. The correct interpretation
of s. 256 is that if the person appointed is working in
a district it is the District Magistrate of that district
who ‘is to be consulted. There is nothing on the record
to show that the District Magistrate was notgonsulted.
In any event the direction as to consultation is only
directory. Omission to consult cannot invalidate the

(1) [1943] F.C.R. 39 at pp. 48-49. (3) A.LR. 1933 P.C. 58,
{2) [1939] F.C.R. 159. (4) [1939]F.C.
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appointment : Montreal State Railway Company V.
Normandin(?).

Cur. adv. vult.
April 9. The judgment of the Court was delivered by

ZAarrUuLLA KuAN J.—The appellant along with six
other persons is being tried before an Additional Presi-
dency Magistrate, Calcutta, on charges of hoarding and

rofiteering under r. 81 (4) read with r. 122 of the De-
fenge of India Rules. During the course of the trial
bhe applied to the Chief Presidency Magistrate, Cal-
cutta, for transfer of the cases from the file of the try-
ing Magistrate. One of the grounds urged in support
of the application for transfer was that the appointment
of the Magistrate was irregular and therefore in-
effective, as it had not been made in accordance with
the conditions prescribed by s. 256 of the Constitution
Act, and that, therefore, the Magistrate had no juris-
diction to try these cases or indeed any case at all. The
application was dismissed by the Chief Presidency
Magistrate. The gppellant thereupon moved the Cal-
cutta High Court in revision with no better result.
"This appeal was preferred against the order of the Cal-
cutta High Court supported by the requisite certificate
under s. 205 of the Constitution Act. '

The sole question argued before us related to the in-
terpretation and effect of s. 256 of the Constitution Act
which runs as follows :

“ No recommendation shall be made for the grant of
magisterial powers or of enhanced magisterial powers
to, or the withdrawal of any magisterial powers from,
any person save after consultation with the district
magistrate of the district in which he is working, or
with the Chief Presidency Magistrate, as the case
may be.” :

It was contended that the appointment of the Addi-
tional Presidency Magistrate trying these cases was
made without consulting the Chief Pregidency Magis-
trate, and was therefore ineffective and inoperative. In
our judgment, the section does not direct consultation

(1) [1917] A.C. 170. 8a
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with the Chief Presidency Magistrate when it is pro-
posed to grant magisterial powers or enhanced magis-
terial powers to a person who is not at the time when
the recommendation is made, working as a Presidency
or Additional Persidency Magistrate. The guthority

to be consulted in pursuance of the direction contaimed

in the section is the district magistrate of the district
m- which the person concerned is working at the time
when the recommendation is made or the Chief .Presi-

dency Magistrate if the person concerned is at that
time working under him. In this case the services of
the magistrate concerned were borrowed from -another

Province, and on these being placed at the disposal of
the Bengal Government, he was appointed Additional
Presidency Magistrate at Calcutta. In these circum-
stances we are of the opinion that the. consultation pres-
cribed by s. 256 should have been made with the dis-
trict ‘magistrate of the district in which the magistrate
was working in his own Province at the time when the

‘question of his appointment as Additional Presidency

Magistrate, Calcutta, came under cgonsideration. There
is mothing on the record to indicate that such consult-
ation did not take place. There is thus no foundatior
for the contention that the direction contained in s. 25€
was not complied with.

We are further of the opinion that the direction laid

‘down in 8. 256 is directory and not mandatory, and that

non-compliance with it would not render an appoint
ment otherwise regularly and validly made ineffective
or inoperative. It seems to us that any other view
would lead in many cases to results which could not
have been intended by Parliament and would entail

.general inconvenience and injustice to persons who

have no control over those entrusted with the duty of
making recommendations for the grant of magisterial

owers : see Monireal State Railway Company v. Nor-
mandin(l). _

"A rpreliminary objection was taken on &chalf of the
Crown that®the appeal was incompetent inasmuch ‘as
the order of the High Court appealed against was not
a judgment or final order within ‘the ‘meaning-of s. ‘205

(1) [1917] A.C. 170 at pp. 174, 175. :
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of the Constitution Act. Reliance was in support of i

the objection placed on the observations of Sulai- B‘iﬁ?‘%ﬁ'
man J. in Hori Ram Singh v. The Crown(*). Refer- i
ence was also made to Venugopala Reddiar and Another  King

V. Krishnaswami Reddiar(®). As we have come to the perors
conclusion that there is no substance in the appeal on f‘,’,f’“{}“
the merits, we do not consider it necessary to deal with
“the prehmmary objection. No other question was

sought to be raised before us.

The appeal fails and is. dismissed.
A‘m)eal' dismissed.

Agent for the Appellant: Ganpat Rai.
Agent for the Respondent : P. K. Bose.

SECRETARY OF STATE FOR INDIA 1949
. April 9, 10,
P. 11, }:9‘2, ;g. 17
I. M. LALL. 18 1.

{Sir PaTrick SPENS C.J., SIR SRINIVASA VARADACHARIAR
and Sk MuBAMMAD ZAFRULLA KHAN JJ.]

Government of India Act, 1935, s. 240—Ciwil Services (Classifica-
tion, Control and Appeal) Rules, rr. 50, 55—Member of Indian Civil
Service appointed before Part 111 of Constitution Act came into  foree—
Dismissal by Secretary of State—V alidity—Power of Secretary of State
to act on behalf of Crown—Duty to give reasonable opportunity to show
dause against action proposed lo be taken—What constitutes reasonable
opportunity—Omission to comply with s. 240, sub-s. (3)—Validity of
dismissal—Remedy of dismissed servant—Declaration—Damages.

Held, by the full Court (SpENs C. J., VARADACHARIAR J. and
ZarurLLA Kuan J.)—The power of the Secretary of State for India
%0 dismiss after the coming into operation of the Constitution Act
of 1935, members of the Indian Civil Service who were appointed
by the Secretary of State in Council prior to the commencement of
Part IIT of the Act, is implied in the Constitution Act itsetf. Even
if there be nothing in the Constitution Act indicating such a power
in the Secres®¥y of State, an, exercise of the power of dismissal by
the Secretary of Stage is the copstitutional manner in which the
:powers of the Crown should be exercised.

(1) [1939] F.C.R. 150. (2) [1943) F.C.R. 39.



