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‘ patient whom he is examining, though the examina-
“tion itself may be such an act. The test may well
“be whether the public servant, if challenged, can
“ reasonably claim that, what he does, he does in virtue
‘“of his office. Applying such a test to the present case,
- “it seems clear that Gill could not justify the acts in
‘“ respect of which he was charged as acts done by him
“by virtue of the office that he held. Without further
“ examination of the authorities their Lordships, find-
“ing themselves in general agreement with the opinion
‘“ of the Federal Court in the case cited, think it suffi-
‘“ cient to say that in their opinion no sanction under
“s. 197 of the Code of Criminal Procedure was needed.”

In the present case, it is equally clear that the
‘“appellant could not justify the acts in respect of
““which he was charged,” i.e., acts of fraudulently mis-
applying money entrusted to his care as a public
servant, ‘‘as acts done by him by virtue of the office
“that he held.” For these reasons their Lordships
will humbly advise His Majesty that this appeal should
be dismissed.

Solicitor for respondent : Solicttor, High Commais-
stoner for India.
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[S1r Harroar Kania C.J., Sir FazrL ALI and
Paranyant SasTRI JJ.]

Government of India Act, 1935 (as adapted by India Provisional
Constitution Order, 1947), ss. 6, 204—Federal Court—Original civil
jurisdiction—"' Acceding State ", meaning of—Suit for declaration
that a State is entitled to be an Acceding State—Maintainability—
Proviso to s. 204 (1)—Construction.

No State can properly be described to be an Acceding State
within the meaning of 8. 204 of the Government of India Act, 1535,
a8 adapted by the Indis (Provisional Constitution) Order, 1947,
unless the Governor-General has signified his acceptance of an In-
strument of Accession executed by the Ruler thereof., The mere fact
that a State has expressed its willingness to be an Acceding State
and is prepared fo sign an Instrument of Accession at any time it
i8 required to do 8o is not sufficient to bring it within the definition
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of an Acceding State so as to enable it to invoke the original juris-
diction of the Federal Court under s. 204 of the said Act.

The proviso to sub-s. (1) of s. 204 is designed to restrict the
Federal Court's jurisdiction, where a State is a party to a dispute,
to the cases enumerated in sub-els. (i), (ii) and (iii) of cl (a)of
the proviso; and in the context of this restrictive provision, the
words “ & State” in the proviso can only mean an Acceding State
referred to in sub-s, (1) and cannot include a non-Acceding State so
as to enlarge the scope of the jurisdiction under s. 204.

ORIGINAL JURISDICTION. Case No. I of 1948.

This was a suit by Ramgarh State for a declaration
that it “ was entitled to be an Acceding State under
8. 204 of the Government of India Act, 1935, as adapt-
ed by the Governor-General ” and that “the defendant,
the Province of Bibar, has no authority to legislate or
exercise any powers of Government over the Ramgarh
State, its rulers or its subjects”, and for other ancillary
reliefs. It was alleged in the plaint that Ramgarh was a
sovereign State before it was brought under the Bengal
Permanent Settlement of 1793, that the engagements
with the British Government for payment of land
revenue etc. from the time of the Permanent Settle-
ment were merely agreements entered into as a
feudatory State and did not involve any loss of
sovereignty, that under s. 7 of the Indian Independence
Act, 1947, all treaties, engagements and obligations
lapsed as from the 15th August, 1947, and that in
consequence the original sovereign status of Ramgarh
had revived. The suit was set down for an ex parte hear-
ing on the preliminary question whether the Court had
jurisdiction to entertain the suit.

1948. March 29. Sanjeb Kumar Chaudhur: (Sama-
rendra Nath Mukherjs with him) for the plaintiff.
This Court has jurisdiction under s. 204 of the
Government of India Act to entertain this suit.
The words “subject to the provisions of this Act” in
8. 204 are very comprehensive. All the relevant sec-
tions of the Act have to be considered. The plaint can-
not be rejected summarily. The question of jurisdiction
cannot be decided in this case until all the necessary
facts have been ascertained and found on the evidence
adduced at the trial. Where there is ne want of juris-
diction on the face of the plaint, the question should be
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decided only after trial. The question whether
Ramgarh is a State can be decided only after the trial.
The words used in the proviso are ““ extend to” and
not ““apply to”. Again, in sub-cl. {(a) the words used
are “a State’ and not “an Acceding State”. Therefore
this Court has jurisdiction even in cases where a party
is “a State ” though not “an Acceding State”. The
proviso is not controlled by the words “Acceding State”
used in sub-s. (1) but extends the jurisdiction to disputes
between ‘‘ States . Ramgarh becamie “ a State ” under
8.7 of the Indian Independence Act, 1947. In case of
doubt the section must be construed go as not to oust
the jurisdiction of this Court. There is no other Court
where the plaintiff could get the reliefs prayed for.
This is the only Court which can entertain a suit like
this.
Cur. adv. vult.

April 13. The judgment of the Court was delivered by

Paransant SasTRI J.—This is a suit to obtain
from this Court a declaration that “Ramgarh is entitled
to be an Acceding State under s. 204 of the Government
of India Act as adapted by the Governor-General” and
that “the defendant, theProvince of Bihar, has no autho-
rity to legislate or exercise any powers of Government
over the Ramgarh State or its Rulers or its subjects.”

The plaint also seeks certain other ancillary reliefs to
which it is not necessary now to make a detailed refer-
ence. The plaintiff claims that he is the *legal Ruler
of the Ramgarh State” and as such entitled to the decla-
ration of his status as against the defendant who
“contemplates further invasion of his rights.”

The plaint is a prolix document consisting of 74
paragraphs dealing mostly with the origin and history
of the alleged State both before and during the British
rule. It is admitted that Ramgarh was brought under
the Bengal Permanent Settlement Regulation (XI of
1793) and was regarded and dealt with as a permanent-
)y settled zemindari till the 15th August, 1947. It is,
however, alleged that for centuries before the Perma-
nent Setjlement, Ramgarh was a sovereign State, and
that the engagements with the British Government
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for payment of land revenue ete. from the time of the
Permanent Settlement were merely agreements enter-
ed into by Ramgarh as a feudatory State and involved
no loss of sovereignty. It is further alleged that the
de facto exercise of “what appears to be sovereign
powers” by the British Power ‘“must be attributed to an
excessive extension of suzerainty due to the sufferance
of the lawful Ruler of the State.” Itis claimed that the
effect of 8. 7 of the Indian Independence Act, 1947, is
that all treaties, engagements, obligations, etc. in res-
pect of States lapsed as from the 156th August, 1947,
and that, in consequence, the original sovereign status
of Ramgarh has revived, as from the said date,
“freed of all clouds in the form of different kinds of
control, from all powers of jurisdioction exercised by the
British Indian Government by agreement or suf-
ferance or otherwise.”

The plaint goes on to state that a memorial was sub-
mitted to His Majesty the King and the States Depart-
ment of the Government of India praying for the recog-
nition of the status of Ramgarh as a Native State but
that the Provincial Government of Bihar, * without
jurisdiction to decide on the subject and without enter-
ing into the merits of the case”, rejected the same on
1st December, 1947.

The cause of action is alleged to have arisen “when
the Kast India Company first interfered with the ad-
ministration of the plaintiff State in the year 1773,”
and on the 15th August, 1947, “ when under the Indian
Independence Act, 1947, the British suzerainty lapsed
and the plaintiff was restored to its original position
of absolute independence” and also on the 1st Decem-
ber, 1947, when the Governor of Bihar rejected the
plaintiff’s claim for recognition as a State.

The plaintiff invokes the original jurisdiction
of this Court under s. 204 of the Government of India
Act as adapted by the India (Provisional Constitution)
Order, 1947, (hereinafter referred to as *the Act”),
‘“ itnasmuch as there is no other Court in the land to
decide such questions and inasmuch as the pl4intiff
State has expressed its willingness to be an Acceding
State as understood by the Government of India Ack,
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has submitted a memorial to His Majesty the King, the
Secretary of State for India, to His KExcellency the
Governor-General of India, to the States Department
of the Government of India, to His Excellency the
Governor of Bihar and to the Political Secretary to the
Government of Bihar and the plaintiff State is prepar-
ed to sign the Instrument of Accession any time such
Instrument is forwarded to him for his signature.”

As the plaintiff did not even allege in the plaint that
Ramgarh is an “ Acceding State,” the suit was directed
to be set down for hearing on the preliminary question
whether this Court had jurisdiction to entertain the suit.
Mr. Sanjib Kumar Chaudhuri describing himself as the
Advocate-General of Ramgarh, argued the point on be-
half of the plaintiff.

Before dealing with the arguments based on s, 204 of
the Act, we may mention, only to dismiss, the sugges-
tion, somewhat faintly put forward, that this Court is
competent to entertain the suit as there is no other
Court in the land to decide questions of the kind raised
by the plaint. This proceeds on a misapprehension of
the true position. This Court is not a Court of ordin-
ary original civil jurisdiction in all matters and between
all parties. Its original jurisdiction is derived from and
i8 limited by s. 204 of the Act. That section runs thus:

“ 204.—(1) Subject to the provisions of this Act, the
Pederal Court shall, to the exclusion of any other Court,
have an original jurisdiction in any dispute between
any two or more of the following parties, that is to say,
the Dominion, any of the Provinces or any of the
Acceding States, if and in so far as the dispute involves
any question (whether of law or fact) on which the exist-
ence or extent of a legal right depends :

Provided that the said jurisdiction shall not extend to
(a) a dispute to which a State is a party, unless
fhe dispute—

(¢) concerns the interpretation of this Act or of an
Order in Council made thereunder before the,date
of the establishment of the Dominion, or of an
order made thereunder on or after that date, or
the interpretation of the Indian Independence Act,
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1947, or of any order made thereunder, or the extent
of the legislative or executive authority vested in the
Dominion by virtue of the Instrument of Accession of
that State ; or

(27) arisesunder an agreement made under Part VI of
this Aet in relation to the administration in that State
of a law of the Dominion Legislature, or otherwise
concerns some matter with respect to which the Domi-
nion Legislature has power to make laws for that
State ; or

(¢3¢) arises under an agreement between that State
and the Dominion or a Province, being an agreement
which expressly provides that the said jurisdiction shall
extend to such a dispute, and in the case of an agree-
ment with a Province, has been made with the appro-
val of the Governor-General ;

(b) a dispute arising under any agreement which
expressly provides that the said jurisdiction shall not
extend to such a dispute.”

Sub-section (2) is not material here.

It will be noticed that the section imposes two limita-
tions on the exercise of its original jurisdiction by this
Court: (1) as to the parties, and (2) as to the subject
matter. Assuming (without deciding) that the subject
matter of the suit is of the kind desecribed in the section,
the question remains whether the plaintiff comes with-
in one or the other of the classes of parties tnentioned -
therein, »%z., the Dominion, the Provinces and the
Acceding States. The only class within which the
plaintiff seeks to bring himself is that of ‘* Acceding
States.” It follows that if Ramgarh is not an Acceding
State within the meaning of the Act, this Court would
have no jurisdiction to entertain the suit under s. 204
of the Act.

Elaborate considerations both of law and fact are put
forward in the plaint in support of the claim that
Ramgarh is a State. As we are dealing with the ques-
tion of jurisdiction <n limine for the present discussion
we must assume that Ramgarh is a State. The question,
however, remains whether it is an * Acceding State.”

Now, 8. 6 of the Act, which provides for the acces-
sion of Indian States, lays down that an Indian State
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shall be deemed to have acceded to the Dominion, “if 1948
the Governor-General has signified his acceptance of an Ramgarh state
Instrument of Accession executed by the Ruler thereof” v.
[sub-section (1)]. A State which has acceded to the Frovinceof
Dominion is referred to in the Actasan Acceding State  Pi*a
and the Instrument by virtue of which a State has so ...
acceded is referred to as the Instrument of Accession Sa,t,r,f 7.
of that State [sub-section (5)]. These provisions make
it clear that no Indian State could be properly describ-
ed to be an Acceding State within the Act unless the
Governor-General has signified his acceptance of an
Instrument of Accession executed by the Ruler thereof.
It is nowhere even suggested in the plaint that the plaint-
iff has executed an Instrument of Accession to the
Dominion and that the Governor-General has signified
his acceptance thereof. On the contrary, it is admitted
that the plaintiff's memorial to the various authorities
concerned in the matter praying for the recognition of
Ramgarh as a Native State has been rejected, and all
that is alleged is that ‘ the plaintiff State has expressed
its willingness to be an Acceding State and is prepared
to sign the Instrument of Accession at any time such
Instrument is forwarded for plaintifi’s signature.” This
obviously is insufficient to bring Ramgarh within the
definition of an Acceding State.

Learned Counsel for the plaintiff however stressed
the opening words of 8.204 (“ Subject to the provisions
of this Act ”’) a8 supporting a wider construction of the
section. He was, however, unable to refer us to any
other provision of the Act showing that the Federal
Court is empowered to exercise original jurisdiction in
respect of natters, or as between parties, other than
those specified in s. 204. He suggested that the refer-
ence to ‘“‘a State " in clause (a) of the proviso to sub-s.
(1) had the effect of extending the jurisdiction
to cases where any State was a party to a dispute, provid-
ed only the dispute concerned matters, or arose under
agreements, specified in sub-cls. (¢), (¢¢) and (¢d¢) of
the proviso. We are unable to accept this contention
as it is unsound. The proviso is designed only to
restrich the jurisdiction, where a State is a party to a
dispute, to the cases enumerated in the said sub-clauses,
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1948 and in the context of this restrictive provision, the
Ramgarh State Words “‘ a State” can only mean an Acceding State
v, referred to in sub-s. (1) and cannot include a non-

Provineoof - Acceding State so as to enlarge the scope of the juris-

ik diction. For the reasons mentioned above, we think

Patanjali  the plaintiff is not an Acceding State within the mean-

8astri . ing of the Act and we therefore declare that this Court
has no jurisdiction to entertain the suit.

Agent for the plaintiff : Ganpat Rasd.
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ParaNJALL SagTRI JJ.]

Criminal Procedure Code (Aot V of 1898), ss. 68, 69, 257—
Criminal trial—Duty of Court to issue summonses to witnesses cited
by defence—Improper refusal-—Power of appeliate Court to review
discretion of trial Couri— Service of summons—Serving by ordinary
post—-Serious irregularity,

The langusge of 8. 357 of the Criminal Procedure Code is
imperative and the trial Court has no discretion under it 5o refuse
to issue process to compel the attendance of any witness cited by
the accused affer he has entered upon his defence, unless it is of
the opinion that the application should be refused for any of the
reasons which are specified in the section and which it is bound to
record.

The discretion exercised by a trial Court under s. 257 of the
Criminal Procedure Code to refuse to summon a witness is subject
review by the Court of appeal,



