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IITI. RI_GHT TO FERRY AND NAVIG:ATION
In this part of the opdéT w. will @71 first - -
with right to-firry an? then with right -to -

transportation in watorwayse.

(a) Right to Ferry

1. General

Ferries have been plied from ancient times

between the banks of rivers. In common parlance
ferry means an arrangement made for taking persons.
animals or gosds across a waterway.. The conééyance
may either be by means of'vessels which include
ship, barge, rafts, boats, tirﬁber, bamboos or
floating material propelled in any manner or by
meéns of bridées like bridge of boats, pintoons
swing-bridge, flying bridge or any other tempofary
bridge. The word ferry ordinarily does not include

a pucca bridge over which vehicles and persons may
56

Pass in order to cross a river. Generally a fee

is charged for conveying persons, animais or goods

across the river. Called-ferryAtoll, it is a good

source of livelihood for a large number of ferrymen.
The right to ferry is wholly unconnected with the

o::~ership or occupatinn of the land; it is not necess-

ary that a ferry-owner should have any property in the

soil of the river over which he has a right to ferry,
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or should be the owner of the landing placcs of
the ferry. It 1is sufficient that they are in a
public highway, or that otherwise he had a right

to land upon them. The ferry-owner does not occupy
the highway over the river, e&ut has merely a right
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te make a special use of it.

2. Classification of ferries and nature of
ferry rights

Ferries can be classified as 'vprivate' and
‘public'. Public ferries are those which are de-

clared to be so under law and are vested in the
government and managed by its authorities or by
lessece. Ferries which are not vested in the govern=-
ment are private. Right to own private ferries

“. 3 been recognized in India since very long.

There is statutory law in'India regarding public
ferries, but none defining thec mode of acquisition

of ferry rights relating to private ferries. In
certain laws and judicial precedehts existénée of pri-

vate ferry rights have, of course, been‘reCOgnized.
Private ferries may be of two categories:

(1) those which originates from proved or presumed

]

state grants; and (ii) those which arise otherwise

than by a state grant.
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The owner of right of private ferry originstiag

from state grant(known as ferry-franchise)has the
exclusive right to ferry and is entitled to a wono--
poly of his ling of ferri? He has a cause of 3action
against anyone who carries either in that line or

in another line of ferry so near as to make it an
alternative way of carrying between substantially
the same points. He can restrain his rival who

set up a new ferry and carry passengers gratutiéﬁsly
if he did not use it exclusively for carrying his
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own family and servants. An exclusive right to

Ply a ferry enables the holder thereof to prevent

a person from setting up a rival ferry even 1f he
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owns land on either side of the river. The right

to restrain competition has been maintained on the

ground thats

"The right of ferry man involves an obli-
gation to keep the services of the ferry
for the benefit of the public. The ferryman
has undertaken a>public burden in considera-
tion/fge crown's grant of the right to take

- tolls, and he would have a legitimate grievance
if the public, while énjoying the benefit of
the obligation, were allowed to destroy the
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consideration for which it wae undertaken.”
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The franchise of ferry could not be acquired by
prescription and could not be evidenced by long
user. There must be facts proved from which, 1if

there be no direct grant from govermment, it could
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be implied that such grant was actually made. Once

the right is acquired by state grant, 1t could not
or

be destroyed by mere non-user without waiver,/ by

running of a rival ferry, unless the rival could
63 '
himself produce a state grant. As stated by the

Privy Council in LachmesSswar Singh v. Manowar
64

Hussain a private ferry which does not originate

in state grant may arise in one of the two ways

(1) owner of a property may set up a ferry on
his own property and take toll from strangers

for carryving them across,
(11) a person not being owner of property may
acquire over another's property a right to ply

a ferry and take tolls, either by grant or by

long user or prescriptione. v
In the first case the right of ferry is a part of an
incident of proprietary right -~ in the second case it
is a right in the nature of easement and can be acquired
by the same usef as would suffice to acquire an ease-
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ment Z—i.é.. twenty years continuous usq_?.



wd ]l
In both the cases the owner does not acquire an
exclusive right to ferry and is not entitle to frcgw

train competition. He cannot complain of a neigh-
bouring owner running a rival ferry on his own
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lan® in exercise of his own right.

3. Statutory Law Relating tO Ferry Rights

(1) The acts

In India, the ferry rights are requlated by
various local Acts including (i) Bengal Ferries Act
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1885, (ii). Northern India Ferries Act 1978,

(iii) Bombay Ferries and Inl>nd Vessels act 1863 %°

(iv) Madras Canal and Public Ferries Act 1890,
(v) andhra Pradesh (Telangana Area) Ferries Act1314F,
(vi)Cochin Ferries and Tolls Act 1907,

(vii)Rewa State Ferries act 1935, and

(viii) Madhya Bharat Ferries act 1950.

Bengal

The aforestated/act o$ 1885 was preceeded by
local Regulations xviii of 1806, xix of 1816 and vi of
181¢ and Act I of 1866.

The 1806 Regulation enacted that ferries should
be establ{shed at plaees convenient for public and fixed
rates payable to ferryman. Regulation xix of 18316

classified ferries inte three divisions; viz.:
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Perries which are to be let in farm, ferries

held under khas management of the officers of
government, and ferries held by private indivi-
duals without payment of revenue(section 2). It
placed all ferrieé under the complete control of

the collector of land revenue, (section 8). Every
owner of the ferry was to be licenced amd any
other person plying a boat for hire was liable

te be convicted (section 15). The Regulation of
1819 stated the distinction between public and
private ferries and placed ferries under the super-~
intendenee 0f a Magistrate. All important ferries
were declared to be public. Other ferries

of an unimportant kind were not interferred with
more than was necessary for the maintenance of

police and safety of passengers and property. These
Regulations had taken away rights of the ferrymen

(to some extent) to ply ferfy freely and autharised
the government to declare€ ferries public. These regu~

lations were replealed by the 1885 Act of the Bengal,

which is still in force.

(11) ¥erry defined

The word " ferry " has not been properly defined

by any of the Ferry Acts. Madras Act 1890 and Cochin
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Act 1907 define ferry as a place at whieh goods,
animals Oor passengers are con&eyed across a channel
by means of vessels. The Acts of Bombay, Mo rihern
India, Bengal, Rewa and Madhyé Bharét merely say
that it includes a bridge of boats, pontoons, rafts,

~-¢=m+ridge, flying bridge, temporary bridge and the
approaches to and ianding places of a ferry. The
Telangana Act‘applies the term to boats aﬁd quaAyYsS .
Generally, all the Acts recognise two types of

ferries-public and private. The Madhya Bharat?gEsq
recognised a third type of fefry called ®'personnel

ferry', meaning those ferries which are not public

or private and are meant exclusively for entertain-
ment purposes and not for carryingrpassengers and

goods.

(iii)' Declaration, establishment etc. of public
Ferry -

The Acts bf Bengal, Northern India, Telangana,
Rewa and Madhya Bharat authorise the state government
to declare by notification in the official gazette
what ferries shali be deemed to be public ferries, take
posscssiomof private ferries and declare them to be
public one, establish new public ferries, defihe the
limit and change the course of any public ferry and
discontinue any public ferry. The Bombay Act empowers

the commissioner to declare, establish and disdontinue
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a public ferry. The Y~dras Act empowers srovinci 1
government to doclare, define the limit 2nd “isconbiane
any oublic ferry but it gives no right to establish
new public ferries. The Cochin Act embowers the
Diwan to establish, define the limit of, and maintain
public ferrics. The Acts-provides for the Dayacnt
of comosnsation to such persons whos= ferries =re
taken over by the govermment. Unlder the Bengal Act
the District Magistrzte has the power to establish as
many suosidiary ferries as he likes, providaed they
are within two milzs from the public ferry. Such

. ‘ ) 70
subsidiary ferrics ame not public ferrics.

(iv) Managemeat n? Control of Public Ferry

Under local legislation immediate superin-
tendance of public ferries wvests in the state
govermment or in any othe: person authorised by
the state governncnt;BZstrict Magistrate (Bengal,
Northern Iniia), Commissioner (Bombay), Public Works
Department (Cochin), Collecta (Andhr: Pradesh),
Desuty CommiSuionef(Rewn State), District Ferri=s
Of ficer Madhya~Bh-rat) . The state Government may,
if it so desireg.transfer manag>nznt aad control
of public ferries to the local bodiss, municipalities,
disgrict boards, distriét councils and z1ll~ parishads,
etc. However, the Rewa Act and Madhya Bharat Act

do not specificnlly a2llow vesting of ferry rights

with the local bodies.
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Proprietory rights in the ferry continue 12 rem:in
vested with the state govermment even where its
1imited management is transferred to the local
bodies~ local bodies are only the managers of the
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ferry on behalf of the state government.

(v) Tolls of PublicFerricsand their leasing

Tolls of a public ferry are required to be

fixed by the state government or by the person
authorised by the government; and it is to be

levied on all ﬁersons, animals,. vehicles and other
things crossing any river by a public ferry(except
‘thOSé specifically exempted by the government)

and collected by the person in charge of the ferry.
Tables of tolls lagibly written or printed in the
local language and in English are required to be
affixed or hung up at some conspicuous place near
the ferry. The govermment can compound the tolls
which when once paid will entitle'ary person to use

a public ferry for a fixed period.

Tolls of public ferry can be leased out under
various Acts. The public ferry remains in the possess-
ion of public authorities and all that is let is a right

to collect the tolls of that public ferry. Lease méy

be given by public ~ ~~m or otherwise. The government
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has to make rules for regulating the time and

manner at, the terms on which, and the persons

by whom, the tolls of such ferries are to be

leased.

Acts
Under the Bengal and Telangana/lease can

be given only by public auction. Under the

Bombay, Nbrthern India, Rewa and Madhyé Bharat AcCts
lease can either be by public auctiOanr otherwise.
The law of Northern India provides that the tolls
ean be leased by public auction for a term not ex-
ceeding5 years with the approval of commissioner
or by pﬁblic auction or otherwisw for any fermr
with the sanction of state government (section 8).

This section was interpreted by Assam and Allaha-

bad High Courts in some cases. The former court
' 72
has held in one case that the general principle

laid down by section 8 séems to be that‘for any

period lesser than 5 years, the settlement of tolls

of any public ferry should normally be by public
auction subject to approval of the commissioner or the
chief enginee:. But in the casé of some emergency or
for special reasons, the government might take the case
out of the general rulé of settlement by public auction.
The government should decide earlier the’method of

proposed settlement,and'the procedure should he sance-
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tioned by it in advance. It was held that thc
8tate Government exercises only a power of =+ . -
roval or superintendence under certain cases
either before or after the settlement; it is not
competent to exercise power of direct settlement
unless it is so provided by any rule framed urder

the Act.

73 High
In another case the Allshabad/Court has

held that the limitatien of letting out by publie
auction and that too for a term not exceeding 5
years is in éases where the commissioner is the
appreving authority. Where the state government

b

in the approving authority letting can bq/gublic
- be for

auction or atherwise and may/years,

The Assam Higﬁ Court has heid that although
the govermment initially has a right to choose
“he procedure by which.it would settle the right it
cannot after having chosen the method once change its

74
mind and adopt a new procedure.

The Acts of Bengal, Northern India, Rewa, and
Médhya Bharat authorise the officer cénducting the sale

for sufficient reasons to be recorde# in writing, not

to accept the highest bid and to accept any other bid

-0or te withdraw the tolls from auction. Rules enacted



~4 8~

under Northern India ict 1378 give diseretinn to
disapprove thehighést bid, fér sufficient reascas tg
be‘recoraed in writing, to the approving authosit
Various’cqurts in a number of cases have decid.d
that this aiscretion of the officer conducting

" the sale ié not absolute but subject to rules

if he refuses to accept the highest bid he muct

put down the reasons in writing. If the reasons
are not recorded than the order can be quashed

by the court;ﬁnder'article 226 of the Constifution,
‘and where the reasons are recorded they may be
examined‘by the court under article 226 of tho
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constitutinn.

The lessee of the tolls is required to

execute a contract setting forﬁh the cornditions
on which the tolls of such ferry are to be held

and he has to give sgcurity for his good conduct

and punctual payment of ferry rent. The lessee and

his servants are bound to follow all the rules made for
mana¢bment and control of the government ferry. The
rent paid by the lessee form part of the revenue of
fhe state and arrears due from lessee of the tclls can
be recovered as arrears of land revenue e&en though
they may ke payable £o the public body to which the
management is‘tranéferreazG Where an alteration has

been brought about in the rates of the tolls subseguent

whitle” to



to any lease being granted, the lessee is entitled
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to abatement of rent payable in respect of leas:.
The lease of tolls of public ferry can be
surrendered by the lessee and can also be éancelled

by the government after giving notice in writing
of the intention to surrender or cancel and pay-

ing a reasonable compensation. The notice is not
a mere formality. It must clearly express inten-
tion of the‘gpvernment to cancel the lease and
must e conveyed either by government itself or
an officer duly authorised on its behaléis The
lease can also be cancelled even without notice
in case the lessee contravined any of the condi-

tion off lease or the Rules made for the manage-

ment of ferrye.

The government may take possession, either
pemmanent ly’ on payment of fair price, or temporarily

on payment of reasonable sum to the owner, of all
boats and appliances use® by the lessee in working

of the ferry on surrender or cancellation of lease

and also in any emergency.



(iv) Rule Making Power for Public Ferries

Under the local Ferries Acts state govern=-
ments have made Rules for chtrbl and managemeﬂt
of, régulating traffic at and letting out tolls
of public ferri_es?.9 In cases where a bridge, etc.
" is used for comunicétiQn; Rules provide for regqu~-
lating the time and mannef at‘and in which such
bridge Shall e constructed, maintained and opened

for passage of vessels and rafts. In cases where
a boat is used for conveyance, some Rules provide

for requlating the number of and kind of boats and

their dimension and equipment, the number of crew

to be kept by the lessee for each boat, maintenance
of boats in good coﬁdition, the hours ard intervals
within which lessee is bound to ply ferry ard the
number of passengers,'animals and vehicles, etc.

that can be carried in each type of boat in one tripe.

Notably, there is no provision in the Perries
Acts and the Bules made thereunder to. give preferenfial
right to lease te the‘traditional ferfymen or fo those
belonging to schedule caste or schedule tribes or co-
Operative societies. There is no pro&isian'alsb that

the lessee has to employ local ferrymen. In other

words, no welfare provisibn for these poor people is

made by lawe
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(vii) PriVate Ferries under *the Agts

No law relating to estaklishment, mznacemsnt
and control of private ferries is generally faund

in the local Ferries Acts, Cnly the “fadhya Bharat
Act empowers the state covernment to declare, estab-
lish, define the limit, change the course or dis-

cartinue any nrivate ferry. Under this Act 3 person

can own a private ferry only under a licence gran-
ted hy the government. All other Acts merely res-

trict the ri§ht to private ferry by declaring

that private ferries cannot bhe established within
a soecified limit of the public ferry. This limit
is two miles in the Aects of Benoal, Northern India,
Andhra Pradesh and Rewa. No tolls higher than
those fixed for public ferry can be charged at

private ferries, However, under these Acts the

oovernment has power to make rules for the mainten~

ance of order, and for safety of passengfrs and
: 80
pronarty at the private ferries. Any rule which deces

not
fcome within these two classes is bheyond the nower of

government. It cannot, e.g., make a rule prohibhiting
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the establishment of another private ferry. In

Macdhya Rharst these rules may also provide for granting

licences te the private ferries.





