
: -71.... :

s~l2~~Ql1.

The over all survey piet~rises conplex but three

different regimes of evo lution, deve lopment and growth of

water laws in End La with each having their own social,

politico. 1 and economic set up affecting all state activit Les ,

Jt may be characte r Lse d by discreteness and lack of

continuity.

A lthough of pre ..co lonia 1 times the origin and

deve lop:nent of water re source s management in anc ient Bharat

is lost in legends but it is undeviablethat lega 1 precepts

relating to water were prLnc i.pa TIy customary. Basecl on

religious sanctions an' ?r·.~ctices. The most ideal system

in this period may be f ound during J:1auryan rule. The Laws

upheld moral as well as 10g3.1 commands in \-Thich former "Jere

most lyon individual asoect.s of V:Tater uses etc. VJhile

latter provided for public uses of wat.e r and ....Jere observed

mainly due to grave consequences of sanctions like beheading

etc. It dealt with proprietary in Hater, mischief against

state water system, regulation of water for irrigation,

water Transport etc. The state practices also extended to

water uses in times of vra.r , The concept of better

distribution and obviation of individual monopoly finds

its place only in Hanu who h imse If ordained that t.anks,

wells, cisterns and fountains be built in a place Where

land boundaries met. All custcrnary norms were observed

and a9pli~dwithin the Vedie soc iety influenc ing ones
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rights to access and use of water and its distribut Lon ,

The loea 1 cus t orns and c onreun ity practicer; CODi: 5.'1U~d

to govern water resources ma na qerne nt; in rned Lae ve 1 H industan

too. 'Though the Is lamic 9r inc iples r:~cognised water '3.S a

c onmon prope r'ty of all and misuse and wilstage sinful, ho'",

these religious principles relating to water were brought

into practical ooeration and how effectively is unc Lea r ,

'I'he 'sanctions on water uses in Is lam are less se r ious

compared to those in vedic system.

The present system of water and water based resource$

management by law is cX>~3.tion of British who arrived in

India vi ith different C' x .:Jericnce s, bac kqr ounds and ob i F~ct i ves,

They practiced colonial iJ.n;:,; imperialistic policies confiring

all state actiy-ities within the bounds of such Fhilo$ophy

and (?xploitative ideology "I'Jhich is reflected in a lmos t;

every law made then. It "JerG mainly English 13.\Ns brouqht

in step by step, is c bar f r om Chapter I 1726 and 1833.

But legal pr Lnc i.p Ie s r',),.)r·3sented two dist inct characte r st.Ica-

First the principle of ownership of water is very much c Iose

to Roman law c once pt; providing that there Can be no owner-

sh ip or propr ietary r iqhts in running water of a stream,

river or other natural crra nne 1. Such T,,'ater is It gub l i c i

j ur Ls " in the sense it is public or common to anyone

having aright to acce S3. Saving clause in sect ion 2 (c) of

Easement Act ,1882 and m,lny provisions under irrigation

laws incor porate such pr inc LpLes , TW0, all Laws were
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pr imar i ly a irned at -Eac i litating the economic and

administrative ac ci.vLt Les of t.he British Indians. Thus

not having concern a bout; s oc La L justice and related things.

So all laws were rnou Ido d basically to subse rve be st; the

colonial interests an-", 11e!1Ce had ·'re?ressive'· potentials.

The conferral of wi,}?, unstructured and undefined

disc ret ionary powe r s on statutory aut nor it ies and

unsat i3"'actory procedures for re dre saaI of grievances may

be cited as evidencf:: to such state of affairs. hThe operation

of LOlWS (made by a legis 13t ive a lien in representation and

experience and without any sight of Indian conditions) of

such a nature g:nr..;: the vri:c' lders ext.e ns ive control over vast

resources. And the syE't::;m so created fe 11 without continuity

and relationship of pr::':-.IBritish Ins t; tutions and system. The

multiplicity of cess, b8ttc~rnent contribution laws and laws

relating to unrestrictc,d f Lxa t Lon of watc:~r-r3tes in irrigation

re Lnfo roe s the axp LoLt.a t.Lve and po-wer secur ing n-rt.ur e of the

rules without recdprocating benefits to those administered.

The pace of Law ma k i.nq on the r e s our ce s continues to

\:::lE3 una betted in 1?ost-co lonia 1 per Lod too. ,"'1. Lar qe number

of enactments add to a Lr eady exist ing va Lume of laws wh ile

constitution spells out; ?Qlicies- as regards to equal

distr ibut ion, non-monopo lisat ion, yrotect ion, ore se nvat; ion

and conservation of th2se resources, the planning process

furnishes useful infJrmation for guid~lines ano further

development in this fielC:. But nothing much has bee n ach Leved

in wat.o r resources rnanag'_?ment area as there is Lac k of

effectiVG:lnc c le:1r-cut lanning t:l.king into account the>.
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quantity of e va i.Lab Lo ',nter r·2S0urCCf3 in the country 3D

their uses in differ.::nt fields \'Jith t'(? 5irc:ction of

de ve l opne rrt , Huch less h3.5 bae n t.he im'~)3ct of p Lxnn Lnq on

legis lat ion. The r ec om-ie nelat ions of Nat Lona I Ba rh Ayot]

for bringing about s u i.t.z b Ie legisbtion on f Lood c orrt r o I

(wh Ich has been repe:ltr,..:'ny enpha s Lse d in pl3.ns), for

instance, is yet· to be nn·t(~.rLaLi.sed-. (Seee Annexure II);

Thus in f'"ict most of the p Ia nn Lnq re lat ing to water resource.

necessitate and end up vlith, executive not legislative actiQQ.
.C;

.~

In this way most of Iegis:i.:)tive activities go un not Lce d to

the pre-legislation e xpo r Le nce s , The recently concluded

National li'later Policy, fixing priorities arid declaring right

to drinking wat.e r as a basic r Lcht , is still to be seen in

act ion.

'l'he laws, t.hus , on. var Lous a s pecti s of '~ater resources

sat Lsfy on ly the quanturn rieed s with near toto. 1 Lnc ompr-e ncns Lof

of relationship betw,-~2n ?olicy, p Lans and the 13.w. The

multiplicity and. opc rat.Lon of such Laws is also vexed

with many administrative 2nd other p~oblc~s. For ~ample

irr igation Laws in diEfer"nt states existing with earlier

laws c re s t e confus iOl1(or':3()ministrat ion as v.e 11 a s benefic iat

in addition to "defining di(:r:~ren·t lines of authority "'lnd

divers if icat ion of c orrc r c 1 for ooe r at; ion and me na qcmo nt; of

85irr igat ion works." vlide c1iscret ionary powers exist under

these... laws in matters ,:)f \'1clter-suoply, w::lter-col~rses~ f Le Ld

cha nne Ls , requisition of la.hour in emergency and normal

times, dra.:i.nag, prcv.s nt.Lon of water logging and levies.

Such uno e f Lncd discretion is arrt.Lt.hes Ls to the constitutional
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philOSOPhy and po Li.cy of ",lit""bl' d Ls t r Lbu't.Lon ot t.h.:

resources. Regulato:cy 103 ....15 arc miOl08 Erven to to::"' (,;xt '1.~ ':-;I:

depriving one of hL~ 8xi~tinq !'i:Jhts in waro r i)S, f(.::-r'X3~pk,

Komaon And r}:irl1w3l q·:=:t.:r (Ca llect ion, Retention an:' .:'ist!'ibut.ion)

Act, 1975 expressly 3.b:>lic.'h:~d all e x Lst Lnq riqht.s. M:=lOyof

the laws pose the prob 1(;:-11 SO:: j UI isc3 ict Lon , Far 2Xl,'" -i) L';

water-supply in utt::ir 2rT".~sh is governmd by a number of

laws like U. P Water-Sup9ly and 5ewer:"lge Act, 19751 rnun ic Lpa I

and P3.nchayati Raj laws etc. There ha s not been any c omprohe ns ive

legis l3t ion en f1:>00 c orrt ro L, urgent 1y needt;o. a s per

recom'11c=mc.3.t ions of the:.'ht i.ona 1 Jar 'h t\.yoq-, dealing with

all its aspects. Si"i1"1.rly th2rC are ~ry f",~\v laws on

r c qu La'tLon of ground ',r~t:r uses while a La rrn Lnq problems

re Lat; ing to sub-so i 1 H:l-t·:r s a r -e; f rr. quo nt ly not iC8 0. The

ovo r ex:?loit"ltion of und..i r qr ound w"1b~rs.h;-ive resulted in

reduct Lon of ,.yater Ie v.: 1 sOtnc;-t Ime s going much lower

Lead Lnq to drought a n: 53 lincinfestatian in coast.a I a re a s ,

',.The s Ln kLnq of Ca lcut:t: Sity dU8 to over exploitation of

the unde r qr ound wat"~r ct:~~.:s another dimension to the prolstem. 8 5

There is 3150 absenc"'! oc Laws on dam construction, dam s',fety

etc. va s t areas of ir.'rJ3.'·)it?tion are submerged in execution

of such proj ects in a :~~ it ion to ') io 101~a 1, ecomogica 1

crab Ierns anci dam d Lsa s t.e r s , 'l'he r e s u It of absence of any

j u r Ls prode nce on dam is that "dam construction ••••••• • • • • •• is •••

virtua lly dmnune freYll coast itut ional anc leQ3. 1 ac.::ountability··87

It is on 1y through "soc ia 1 .'\ction Lit igat ion" gro1.lps that sane

orc.rre s s is made in this area. The pollution laws are couched
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with so much technic:a 1 a~ 12g-",l -c-:lrn 1 li4
,: ie~ s s to -J. '. >,:' '.~

near non-existent in terms :>f ortput; , L:lck of ~rl-,'1'1:' "'nt

to procure feel-back, 'LY eva Luar ivene~sures h i'l(jer C'n~

to analyse gains fran all such l'l'Ns.

The unconvincing J:"cgime of v.nter Laws , ::'l,S r':='J'801(':1

by the foregoing survey, necessitlt~s the follo"ling :::;te:Js

to make the same mon~ C)'...~c)·Jseful---..._--

(L) The r e v.ie w 0;: whole lot of colonial'1n::1 post-colt

water Lsws Ls of urqe nt; concern Hith a vipw to at
their efficiency, feasibility and de s LrabLl Lt.y

in the ch"1ngeci c Lrc imst.a nc a s ,

(ii) to avoid confus Lon armd chaos as f<.:ir as pos s Lb Ie

legislations should be reduced to minimum Le ve L,

(i t L) the pb nn i nq of '.:Flter resources he s not; been

s s t Ls fuc t or y and even today major c oncer n is notici

in agric'.llt'lral sector
3 8

while other a re a s are

e que Ll.y i-nport::,nt. A comprehensive inteqrated

water r"2S0'.lrC8S :)13nning is urgently need sd , whicb

t3kes Lnco ace ount; t e,e ove r a Ll, r e s our CPs a va i lab14

in the c o un t.ry 3n6 priority of their uses in diffl

sectors a Lon qw i.t.h the scientific ann technological

progress tCJ :-,st;blish legitimate relatioT1ship het~

"sc ie nce " • It
'~I1,--, soc lety. Accordi~gly the laws may

be e vo l.ve d ::11," 2;~o2cted to play its role,

(iv) in sane a r e a s like inter-state water d i.sput.e s ,

mode 1 legis l:::it ion is needed for resolu·tion o f a

dispute. This would prevent the SUbject m3tter

fran be ing excess Lve ly po lit ic Lsed ,
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(v) The presence of laws with excessive discretionary

PD\"Rrs makes it suspect; of rencJer ing ::tf1equate

justice re lC3.ting to water an:"' war.e r based

resources. So the discretionary pOW9rs should

be defined Nell3.nd curtailed as far as possible.




