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1.0.0 INI'RODUCTICN;-
1.1. O. W3.ter law

laMpersons who are accustoned to ze addnq law under

traditional c Lass Lf Lcat. Lorrs , s uch as c r fm Lna L, constitutional

or tort law, may find it somewhat odd to talk of 'water l3.w'.

The growth of law, however I has not moulded itse If in accord-

ance with the pedagogica.l or operation''ll categor ies that

human be ings may apply to the corpus j ur is. With the modern

proliferation of statutory and case laws we find that often

it is difficult to determine where constitutional l-awends

and criminal or tort law begin, or whetht~r the matter under

consideration is one of private 13.w or public law. The

tr3ditional cl"lssificitionsh'lvc their own 1imit'ltions. We

a Lso find in the modern Leqa L context th,3.t specific issues

often cut accorss various branches of l'lw. A tribal or

forest issue, for e xampIe , may involve const itutiona 1,

criminal, c orrt r acti vand a V'lrieties of other laws, including

inter nationa 1 law. In such ,a situation it is more pr3.gmatic

to focus on the issue (all the laws r'e lated to it) r3.ther

than on the classification of laws. The emergence of 'natural

resources 13.w', (which is now t"lught ,3.S 3. separane subject

in va r Lous un.Lve r-s LtiLe s over the world) is Lnf ac t; an

outcone of precise ly these modern requirements of leg::1l

ped3g0gy. In its scope it circumscribes rela.ted issues

like forests, 13.nd, ores, mines~ water, sp3.ce and air. Such
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a dona In of legal study would I,..wr.~ bco n Lmpos s Lb Io T",ithi:1

the tr'lditioo')1 c Ias s Lf Ic a't.Lons , \lhtor l"1w bo Lonq s to V-,is

brger ambit of n:::ltur:tl r2SOUrCi;;S l<1w. It involv'::s'< s'~ le:<;=_

~ive reconstruction of ~ leg::tl d orn-ii.n Nhich pcrt"1ins to

ac qu Ls Lt.Lon, utilizJ.t ion, distribution, prot.cc t Lon a nd

conse rvat.Lon of wJ.ter. It would requiro bringing toq,-;ther

the cerrt r s I 3nd st"3.tel:1ws, rules under these 1'1WS,

government orders under th~ rules ,nd the court d8cisions

rert'lining to w3ter. Such ~ so Icc't Lon will cut through the

criminal, cons't It ut Lon a L, custan3ry 's \'1011 as public Lnws ,

such'lS those concerning Lrr Iqa t Lon, control of pollution

and protection of th2 -.;nvirorment. Once we h3.VG such :1

reconstructed body of liw it bec omes C'1S Ic r t03ddress

oneself to the specific issues or problems concerning W3.ter.

I.1.1. ~Necd for the study.

I.1.1.1. The Ecoloqic::ll :ked

Tn the Indi·3.n context it is n,tural to ask: why

single out W3.ter l3.w for d(,;~~r studies3.mongst other nat.ura L

resources l.:lw? The simplistic answers arc th'1t W·3.ter 13.w

forms one of the core issues in nrt ura I resources l:::lw, and

that it h a s not bGen s yst emat; iC'llly st ud ied so f:::lr. A Lso ,

th,t welter is one of the bas Ic c Lamcrrc s for sust'1ining life;

forests, wild"!" life, hurnnn beings, in f3.ct the "'*'010 ecology.

de pe nds for its survival on th2 :1vail::lbility of W'lter. The

study ~f water l.:lw, henc~, is the study of the vital life
f' -

sust-1in:i.ng regul:ltions.
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ThGr,~ 'ire more c~)'11plGX r:'::"1sons beyond these to take

a deeper look ,1t the T/.ntc;r 13TNS .

Th:~ 3.b.rning s Lt.uat Lon concerning W3.ter problem in

Ol..lr country dem"1nds it'-nmcdiJ.te:ltt.3ntion to the rc:gubtory

frJ.mewor k governing H'1t(~r use. There"1re mass i ve flood in

some 3reJ.S "1nd severe drought in others, pointing to a g~oss

misma 0.3 geme nt of W::lter rc 5 ouroe s • v.bter use is also c ruc La I

t::> the who Le proqram-ne of '1fforest=-:tion'1nd soil c orise r-vat; ion.

The country is under t a k Lnq mass Lve e nv Lr orme rrca L regeneration

c3.mp~ign. More th3.n ~.4000 crores haV8 been put into

3.fforestation efforts. i-J::me of this T,vill be s uc ces s fu I unless

water is efficiently used.

Thous3.nds of irrigation cann3.1s and dams h3.V8 been

built over the century. These h3.ve completely ch3.nged the

pz tor Lt Lzat Lon of W'1tGr use 3nd "'lltered both the users a nd

the ::1v1.il3.bility of surf'1cc'1nCl ground wab~r. The be lief

that in 3.n economics of sCArcity the sovereign st3.te has

the responsibility 35 well as the right to allocate "\ nd

utilize i,v:lter resources is bc sed on the a s s impt.Lon that

the state will in f3Ct be able to bring ~bout the mOst

efficient use a nd "118a ,:30 justice in distributing w3ter

e qu rt a b Ly , But wh~t clo;::s one do whe n this is not the C3.s·~?

I1oreover, wl1:lt does one u() when one finds tInt the st;;lte

itse If is Lnet rumerrta L in br inging about; mass iva d€!plet ion

of water resources through wrong forest and irrig3tion

policies, or has grossly misman3ged the distribution of

water? 'l'h~re is =J. gro'l.ving percept ion in End La thClt one of
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the ma ] or ro as on for d r ouqh t "Hl:l flJodf: b:.s b-.~8n tr.: St·1t.! I ~ ~

exp Lo rt at Lve prac t Lce o f def'.)rest-~tLn; irrig~tLm s~h.:'n·s

h ave led to gross Lne qu i t Le s 1~ongst uscr s z in-.pl,")rol:;'.:' i.")t(~

hydro-el,;<:tric p Lan s h"1VG Lne qu Lt a b Ly -:.ltorea. th,~ oC'ne':its

of ."':1 ter.

Up to the c::ldo: the Sixth P'lan , t~c; Pl"1l1,ing

Commission h3S used its ?ower to invest ~.15.206 crores

far La r qe i.rrig~tion pr-o j co t s, T"lking the hydro-electric

scbeme s into ac courrt , ~b()ut 15 per cent of tll~·-tot":ll

nat Lon-i I expenditure in the F.:j.V2 Yes r Pb.ns h.i s been s pen t, ~t

on these dam s , These investments .j,re how c onrrnry to the

n2W national W1ter Policy of 1987, which mand~tes not only Yy

an equit:.ble distribution of w~ter, but ~lso ~n ecologic~lly

s us't a Lned-cyie Id usc. The destruction of the w1tersh~ds

and c:ltchment a reas is :.lso c orrt r a ry to the N·3tionJ.l For'2st

Policy of 1952, tNhich .rcquires 33 per c errt of the p Lai.ns

a nd 60 per cent of the hills to be afforested. Now b are Ly

10 per cent of the b.nd is co ve rud with natiurn 1 "forests.

The s ituat ion r3te in the G:lng'i is one of the highest in

the war 10.. Due to d0forest~i-on~the sedement"ltion rn.te

in most rivers is very high.

I.l.2. The leg"].l Nc~

r. 1 • 2 • 1. tEeW Re fO.rm •

In lth is pre sent, condition of eco logic"} 1

de va st at Lon the ~1hole question of 13"'s r'e LatiLnq to W"1ter

needs to be fund3ment~11yrG-ex~ined. If the st3te is to
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use the law to rcgul'lte the use Qt rc sourcc s , how can the

people use the l::n! to make the st:lte more acc ourrt.ab Le "1nd

effic ient1 We need not e s sumo thCit the task of build ing 3.

just soc iety - in \'lh ich the rosource s are used in an

ecologic3.lly sust:tin:lblcJ.nd c qu.it.a b Ie W7iY is over. E'1ch

historical sittation d2'1\o,nds a new effort. These'need

not be nove 1, they indeed need to have a continuity with the

pest 13ws, but they Can surely break new grounds to deal

with the present crisis. The motiv3tion and the grounds

to build an ecologically sound a nd e quLtab Ie society a re ,

in fac t , provided in our Constitution. The Dir~ctive

principles, such 3.s!\rticle 39{g), <So>, the Fundament').l

Duties as well3.s the Preamb Ie are nothing but s'Pecificrtion

of the task before us. We need only be reminded that most

natural r e s ouroe s l-:.ws, Lnc Lud Lnq the w3ter 13.ws, were

e nacr.e d by the coloni,J,lr8gime, before the ffi'1king of our

Constitution. They n:J.,turully cannot; sh:lre the objectives

of the Con$t itut ion,' ,l10r th"1t of the fJ,at Lona 1 WOlter Po licy

or the Forest Policy. J.>.rticle 13 of the Constitution is a

major c narcer for l-:1w reform. It tells us to amend all those,

b.ws, rules, and orders Hhich vio13te people's rights.

Have we so far e xarn Lnod the ore-constitution::il n~tur~l

resources law, s~ci311y the w3ter laws, to find out whether

th::;y are in kee')ing with the Directive Princ LoIo s and the

Premrnble, ~nd 5peci~11y if they respect the fundament~l

right.~ of all peoo1.e7 In such "1., S itu3.tion it C"10 h'lrdly be
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said that the our Constitutional duty of l-,"ga 1 recorm-Ls

over. In fact, with reference to the natura 1 r'e s ource a ',3.WS

the task of moving away from a co Io nLa 1 state to a just

democratic stat~ has barely begun. v~ are, therefore, still

in a posit.1aon to discuss the vital issues of water Laws

ab~initio for modern India.- ,

I .1.3. Pursuit of Just ice

There is a Ls o another type of lega 1 need: the pursuit

of justice. Our Constitution demands that lIve guarantee

economic;: and social justice to all Indians. However, e ve n

a perusal of the water use practice in this country reveals

that the water resources like forest resources, have been

used in this country in a mac-mer which has mostly benefited

the rich. The 900r have borne the brunt of the de pr Lvat Lon ,

, floods and reutilization of the '.'later resource, tvhether they

be thrr.:.,ugh darns or irr igation schemes. AIso, despite a

sustained affirmative action ,by the st3.te,we observe that

even social justice for all has not been attained. There

are still numerous tanks, ~~lls and ghats which the scheduled

castes and tribes are not allowed to use. There are also

c onmuna I barriers to water use. The pursuit of water rights,

hence, is simultaneously also the pursuit of economic and

social justice - the goals of the Preamble of our

Constitution. The basic question in resource utilization

is one of control or power over access. aqd distribution

of the r-es ouroe , The la1;ge irr igation cana Is, take the

control over water resources a\~Y from people, --"'!" the type
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of control which t.hey can have over tanks, ~~or ,vells.

Channeling water by using different technologies is, there-

fore, also at the same time chan~eling power or control

over the resources. A St·:ite which totally neglects the

traditional tanks and we Ll.s technologees and goes in for

large SCa Ie irr igation schemes, must ensure that the

redistribution of the control over the resources does not re

result in inequit ies or skewed seperation of powers. In

most irrigation or water supply schemes, however, we find

that the opposite is the case. Through the neglect; of tanks

or wells technologres a nd usurpation of natural water

resources (inclujing ground water resources) the rich have

gained more control over the resource and the poor have

been more impoverished. In such a situation,-that is

in a situation in which the control over water resources

is being shifted from the hands of the rural and tribal

peop Le, the assertion of the water rights becomes all the

more important. Consider ing that ~'later is a vital resource

for life, deprivation of a vital life resource is simply

a violation of a fundamental Hunan Right. The pursuit of

water rights is, hence, simultaneously also the pursuit of

a human right.

Water Rights

One of the basic issues in water law is that of

rights: what k Ind f . ht d th 14>0 0 r ~g s 0 e peop e have, or ought to

have and what are the rights of the state. The whole




