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I. Constitutional Provigions and International

Obligat icns

A. Basic Norms in the Preamble for
building up a Welfare States.

1.10. Although the Preamble of the Constitution of India
does not say it in so many words it envisages the creation
and the nourishing of a welfare state in India. By solemnly
resolving, on behalf of the people of India, to secure to
all its citizens, social, economic and political justice as
also the liberty cf thought, exprescion, belief, faith and
worship coupled with the resolve to secure equality of
status and opportunity for all the citizens and further
assuring the dignity of the individual, the Founding Fathers
of the Constitution havé, through the medium of the Preamble,
not only conceptually laid down the foundations of welfare
State but rather provided a workable and practical frame-

work for its acconplishment.

1.11, 3ikri J. rightly point=d out that "the Preamble

~f our Constitution is of extreme importance and the
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Constitution should be read and interpreted in the light

B, . . 1
of the grand and noble visica 2wpress2d in the Preamble".
There may be a controvarey albous *me thaeis whether
Preamble is technically = pori of w2 Crustitution or not

but there are no two opinions regarding the view that the
Preamble is a mirror which reflects the objects ana policy
which the Constituticn is designed Lo achieve and by
declaring the aim of securing soc:ial, cconcmic and politi-
cal justice) liberty of thought, ecxoression, belizf, faith
and worship equality of status and opportunity and a&ssuring
the dignity of individual the Preambls prepared the Indian

'polity for maturing into an ideal welfares statec.

1.12, By prescrihing the qoal4of secur ing justice and

by guarantzeing wvarious libertics the Preamble set~forth,
for the constitution, the objecti&es of developnent of a
sound personality for the humanfolk and by making the
procuremant of équaiity of status and opportunity and
through assuring the dignity of the individual the horizons
wrre opened for the dewvelopment of = proaressive and pro-
sprrous socicty comprising frezly thinking and acting

individuals and social groups.

—

1. Keshvanand Bharati v. State of Kerala,
AIR 1973 SC 1461, at p.1506, para 121,



B. Directive Principles of Slame Policy Show
the Way.
1.20 Taking a clue from the Preamblz, Article 38 of the
Const itut ion laid down a dircctive for the state “to securce
a social order for the promotion of welfare of the pecopla®
by prescribing that
" (1) The State shall striwve to promote
the welfare of the people by securing and
protecting as effectively as it may a social
order in which justice, social, cconomic and
political, shall inform all the institutions

of the national life.

(2) The state shall, in particular strive
to minimise the inequalities in income, and
endecavour to eliminate incqualities in status,
facilitics and opportunities, not only amougst
individuals but also amongst groups of vecople
residing in differcent areas or engaged in
differant vocations.”
1.21, It is coreect to say that it is only Articlz 38,
contained in Part IV of the Constituticn, which expressly
refers to justicé, social, cconomic and political but it
i1l not be correct to infer that the concept of justice
is limited to directive principles only. Within the fold
of the FPundamental Rights also there are provisions which,
without cxpressly saying so strengthen the concept of

justice e.qg., inter-mlia, Article 14, through the guarantee
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of right to equality before law, Article 17 by abolishing
untouchability and Articlc 20 71) by prohibiting ex-post-

facto-law, 2all lead us ﬂ:wwr&s *ho domain of justice., The
Fundamental Rights hawve nlse 2 social content and the cone

~.

fef ment of Fundamental Rights on the individuals promotes
the social, political and economic ohjectives of the

. . 2 . . o
Constitution, which ultimately contribute towards the

establishments of a welfare state.

C.. Norms for procuring adequate means of livelihodd,
just and cquitable distribution of material
resources and prevention of concentration of
wealth,

1.30. Article 39 prescribed, inter-alia, three basic norms
for the Indian polity, under clauses (@), (b) and (). It
prescribed that

"the state shall, in particular, direct its

policy towards securing:—

(@) that the citizens, men and wamen, equally,

have the right to an adequate means of livelihood:

(b) that thc ownership and control of the
material resources of the community are so
distributed as best to subserve the common

good; and

(c) that the operation of the economic system
does not result in the concentration of the

wealth and means of production to the common
2. For similar views (see also, Scervai (H.M.)
Constitutional law of India" (3rd edition -
1984) Vol.II, p.2686.




detriment."

1.31. Article 39 amplifi.s thn =2onceot of justic by
providing that the statce shnll 2snecixlly direct its policy
towards sccuring the objcctives sct-out in ¢ lauses (@)

to (f) of the said Article, out of which clauses (@) to (¢)
are directed towards cconomic equality, social well-being
and collective prosperity. In nutshell these provisions

aim at an "egalitarian setting 2nd opcration of the economic

3
system."

1.32. Article 39() and (¢) has boen given the most
liberal and the widest interpreﬁation so as to comprehend
within its scope, inter-alia, land distribution, acquisition
of bus permits and zgrarian roforms. This Articlz has also
br2n uscd to stek help in construing the meaning and scope
of "public purposc" and "public intcrcst” and for testing

. . . 4
the reasonabloness of rastrictions on Fundamental Rights,

1.33. While interpreting and relying upon Article 39 (b)
and (c) Mahajan and Das JJ held in State of Bihar v.
Kamecshwar Singh that "the acquisition of, and doing away
with, big blocks of land and to bring about a2 reform in
the land distribution system for the general benefit of
tha community,'and Bihar Iand Roforms Act, 1950, was a

e

public purposc. Das J. even observeds "we must reagard

3. For simnilar views and comments sce "Constitutional
Inw of India", Vol.I, 1984 (published by the Bar
Council of India Trust) Editor-in-Chicf -
M.Hidayatullah, p.682 ff.

4. Soo ibid, p.683 and V.Parathasarathi v . State of
Tamil Nadu, AIR 1974 Mad.76 and Statc of Bihar v.
Kameshwar Singh, AIR 1952 SC 252 (at p.311). '

5. Ibid., pr.274 and 290.
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as a public purpose all tho* will be ealculat=d to promote
the welfarae of the people as envisaged in these (Article 38

and 39() and () ) directive principles of State policy".6

D. Norms for fostering respect for Inter-
national Iaw.
1.40. As a measure for "promotion of international peace
and security" Article 51 (c) prescribes that the state shall
endeavour to "foster-respect for intermational law and

treaty obligations in the dealings of organised peoples with

one another,"

1.41. Under Article 253 of the Constitution the Parliament
has power to make any law for ths whole or any part of t+he
territory of India for implement ing any treaty, agreement
or convention with any other country or countries or any
decision made at any international conference, association

or other body.

1.42., Entry 14 of the Union List (List I) of the Seventh
Schedule gives the Parliament exclusive powers to make

law regarding "“entering into treaties andlagreements with
foreign countries and implementing of treaties, agrecements

and conventkons with foreign countires".

Thus, guided by the directives of Article 51 (c)
and on the basis of powers conferred on it by Article
253 read with Entry 14 of List I (Union List) the Parliament

can adopt legislative measurcs and the state, namely,

6. Ihid, p.290.
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India can take any other appropriate steps for fostering
respect for international law. Tho fact that Article 51 ()
forms only a part of "directiwve principlz", =and is, as such,
not technically enforceabls, docs not mean thit India is

not free to absorb internationil law, in ifs domestic
corpus-juris, when it is not inconsistont wi n or docs not

clash with Indian Municipal law.

1.43. Even>otherwise, by virtue of Article 253 read with
Entry 14 of List I, Indian Parliament is empowered and in
some given situation, as a matter of nacassity, obliged to
adopt necessary legislative measures for the ﬁnplcﬁcntation
of trcaties, agrcements or some pertinent decisions taken

at some International conventions or conferences. This
process itself will set into motion a phenomenon for fost-
ering respéct for international law and treaty obligations
by India in her dealings with other members of the community
of Nations. India is naturally expected to respect and
implement those provisions of international law and treaty
obligations which arc directed towards promoting the welfare

of its citizens as mombers of a welfare state.





