Bt

II. Enforcibilityv-Value of these Constitutional Norms
A, Originai form at the Tonmencement Stage.

2.10. At the commencement staqé of the Constitution of
India the enforasbility potential of the norms contained in
the Part IV, embodying the Directive Principles of State
Policy, was described in Article 37, which itself was a
part of the Directive Principles of State Policy and which

ran as follows :-

"37, bApplication of the principlés contained
in this Part., = 'The >provisions contained in
this Part shall not be enforceable by any
court, bL{t the prinéip_les.therei.n laid déwn
are nevertheless fundaméntal in the governance
of the counttry and it shall be the duﬁy of the

State to apply these principles in making laws."

2.11, As the text of Article 37 indicates the "Directive
Principles of\State Policy" did not as such, confer any
rights on ahy person and did not impose any enforceable
obligation upon the "State" (as undersfood in termms of
Article 12), All the same, these Directive Principles

were certainly incorporated in the Basic Statute "to set
standards of achievements before the. legislature, the
executive and the local and other authorities by which their

success or failure could be judged."

2.12, This situation has been summed up usually by
differentiating the pds ition of the Fundamental Rights

and the Birective Principles, from their enforceability



point of view, by sugyestin~ that the former are justici-

able whereas the lattor are non-iucticiable.

2.13. Howewver, Granville Austin's ana lysis cdericts

the true position when he obscrves, "Parts IIT and IV are
like two wheels of a chariot, one no less important +han

the other. You snap one and the other will lose its effi-
cacy. They are like a twin formula for achieving the social
revolution, wh ich is the ideal which the visionary founders

of the Constitution set before themselves."

2,14, In this regard it has further b=on observed by
the Supra=mz Court that s
"The e¢difice of our Constitution is built
upon the concepts crystallised in the Preamble.
We resolved to constitute ourscelwves into a
Socialist State which carried with it the
obligaticn to secure to our people justice -
social econanic and political. Ve, t'erefore,
put Part IV in our Comstitution containing
dircctive principles of state policy which
specify the socialistic goal to be achiewved.
We promiscd té our paople a democratic polity
which carries with it the bbliqation of
seccuring to the peoﬁle liberty of thought,
expression, belief, faith and worship; equality

of status and of opportunity and the assurance

7 e Ci@ﬁﬂ in Min-rva Mills ILtd. and. Cthers v. The
Union of India and othcrs, AIR 1980 SC ».1306.
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that the dignity of the individual will at all
costs be preserved. We, therefore, put Part III
in our Constitution conferring these rights on
the people. Those rights are not an end in them-
selves but are the means to an end. The.end is

8
specified in Part IV."

2.15. This analysis shows that the role of the Funda-
mental Rights and the Directive Principles in our Consti-
tution is supplementary as well as complimentary but, in

no way antagonistic, to each other.

B. The Turning Point-

2.20. In spite of the provisions of Article 37 which
rendered the Directive Principles of State Policy unenforce-
able, the Constitution 25th (Amendment) Act, 1971 which
came into force with effect from 24.4.1972, inserted, through
its section 3 a new Article in the Constitution, namely,

Article 31C, which stated:

"31C, Saving of laws giving effect to certain

directive principles -

Notwithstanding anything contained in
Article 13, no law giving effect to the
policy of the State towards securing the

principles specified in clause () or

3 Ibid, op.1806, 1807.
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clause () of Artinle 39, shall be decmcd to be
void on the ground that it is inconsistent with,
or take away or abridges any of thro ri~hts con-
‘ferred by Article 14, Article 19 or Article 31,
and no law containing a declaration that it 1is
 for giving effect to such policy shall b2 called
in question in any court on the groun? that it

does not give effect to such policy.

Provided that wherce such law is made
by the Ilegislaturc of a State, the provisions
of this Article shall not apply thereto unless
such law, having been reserved for the conside-
ration of the Prnsident, has reoceived his

assoent M

2.21. This amendment serves as a watershed in the history
of the Directive Principle Principles in the Indian polity.
Its purposc¢ and e¢ffect was twofold. Firstly, it made the
logislative measurcs, cnacted to give cffect to the policy
of the state towards securing the princinles specified in
cl. (o) and cl.(c) of Article 39, thereby making such pro-
visions sheltercd by Article 39() and (c), cnforceable

and s2condly, it extcended the scope 0f rostrictions imposed
upon Articles 14 and 19 in a way that henceforth, in
addition to the provisions, alrecady existing, which could
he invokcd to defend meoasures which otherwise abridged
Articles 14 and 19, now even the measures cnactcd to

give effect to the policy and principles contained in
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article 39(b) and () could not be challengzd if they
violated or abridged the provisions of Articles 14, 19
and 31. Tﬁus, through the said amendmeht a provision got
inserted in the Constitution, in the form of an additional
Fundamental Right (under Article 31C), which raiéed the
Directive Principles under Article 39() and () above
the Fundamental Rights enshrined in Artinles 14, 19 and

31.

2,22, - The validity ofvthis amendment was upheld by the
Supreme Court in Keshvananda Bharti v, State of Kerala 2
subject to one exception, namely, that the clause in Article
31C, running as: "and no law containing a declaration fhat
it‘is for gi&ing effect to such policy shall be called in
question in any court on the ground that it does not qivé
effect to such policy,” was held to be void as it was
declarad to be beyond the constituent powers of the

Parliament.
C, Consolidation

2.30. Through seetion 4 of the Constitution 42nd
(rmendment) Act, 1976 which came into effect on January 3,
1977, the words "all or any of the principles laid down

in Part IV' were substituted for the words "the principles
specified in cl. () and cl. () of Article 39", contained

in Article 31C inserted by the Constitution 25th (Amendment)

Act, 1971,

9. AIR 1973 3C 1461,
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2.31. Through this mcasure the status granted to Article
39 (b) and. (¢) by the Constitution 25tk Amondment) Act, 1971,
was extended to the entire body of Directive Principles of

State Policy as contained in Part IV of the Constitution.

2.32, However, it was folt that although the insertion
of Article 31C in the Constitution, through the Constitution
25th (@Amendment) Act, 1971 was to enable the 8tate to bring
forth some socio-economic measures for well—béing of the
unéerprivileged and as such creating 2 balance between

the FPundamental Rights and the Directive Principles, the
result brought about by scction 4 of the Constitution 42nd
(Amendment) Act, 1976 was fundamentally and basically
different. Through the Constitution 44th (Amendment) Act,
1978, which came into forcc w.e.f. 20.6.1979, the words
"Articles 14, 19 and 31", were replaced by the words
"Articles 14 and 19". The amendment inserted through the
42nd Amondment, basically ekalted and consolidated the
Directive Principles in theilr entirety but in that process
it indirectly sowed the seeds for letting loose a pheno-
menon for denigrading the Fundamentsl Rights and, as such,
zvantually for destroying the basic'structure of the

Constitution.
D, The Reversal and Restoration

2.40. In Minerva Mills Itd. and others v. The Union of
In?in and Others , tho amendments introduced in Article
31, inter alia, in the form of amenément of Article 31C

by mection 4 of the Constitution 42nd (Amendment) Act,
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1976 was challenged on the ground that scction 4 was .
Article

beyond the constituent powers of the Parliament un@er/368.

2.41. The majority in that case held "that section 4 of
the Constitution 42nd (@mendment) Act, 1976, which amended
Article 31C is beyondvthe amending power and is void since
it damages the basic or essential features of the Constitu-
tion and destroys its basic structurc by a total exclusion
of challenge to any law on the ground that it is‘inconsistent
with, or tékes away or abridges any of the rights con-
ferred by Article 14 or Article 19 of the Constitution, if
the law is for giving effect to the policy of the state
towards securing all or any of the principles laid down in

part IV of the Constitution.lO

2.42, The constitutional validity of the amended Article
31C as shaped through section 4 of the 42nd Constitution
(amendment) Act, 1976, had to be tested and detcrmined in
the light of the findings of the Suprcme Court in Keshvananda
Bharati v. State of Kerala, in which case the Supreme Court
had uphceld the constitutional validity of the unamended
Article 31C, as it existed by virtue of the 25th Constituiion
(amondment) Act, 1971. Thus, in the opinion of the.

Supreme Court the question for consideration was whether
s:ction 4 of the 42nd Amendment has brought about a result
which is basically and fundamentally different from the

one arising under the unamended Article."11

(O (1980) 2 <CC 591; (1981) 1 SCR 20C5.
10

S2e Minerva Mills Ikd. and others v. The Union of
Indix and others, AIR 19839 SC (vol.2) 1789 at
pP.1800.

=
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2.3, While 2xamining th  dssue in depth the Supreme
éourt ohscrvaed s
fThc significance of thu pérception that
Part III and Part IV together constitute
the corc of commitment to social revolution
and they, together, are the conscience of
the Constitution is to bo traéad to 2 decp
understinding of the scheme of the Indian
Constitution .... the Indian Constitution
is founded on the bedrock of the balance
betwzen: Part IIT and Part IV. To give
absclute primacy to one over the other is
to disturb the harmony of the Constitution.
Thec hamony and balance between fundamental
rights and directive principles is an
essential feature of the basic structure

of the Constitution.” 12

2.44. The Supreme Court further observed that s

"The goals set out in part IV have,
thercefore, to be achieved without the
abrogation of the means provided for by

- Part IIXI. It is in this sense that Parts
III and IV together constitute the core of
our Constitution and combine to form its

conscicnce., Anything that destroys the

12, Tbid, p.1806.
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balance between the two marts will ipso
facto destroy an cesential clement of

. 3
the basic structure of ocur Ccnstitutlon".1

2.45. In justification of its wverdict to invalidate
section 4 of the 42nd Constitution (Amondment) Act, 1976,
which amended Article 31C of the Constitution so as to

make the laws cnacted for giving effcct to the volicy of
2ll or any of the Directive Principlem of State Policy ensh-
rined in Part IV unchallengeable before any court, the

Suprcme Court helds

"’hree Articles of our Constitution and only
three, stand betwecn the heaven of freedeom into‘
which Tagore wanted his country to awake and
the abyss of unrastrained power. They are
Article 14, 19 and 21. Article 31C has

moved two sides of that golden triangle

which affords to the people of this country

an assurincc that the promise held forth

by the Preaﬁble will be performed by ushering

an eqgalitarian era through the discipline of
fundamontal rights, that is, withcut emascula-
tion of the rights to liberty and equality which
alonc can help preserve the dignity of the

individual.”

13, Ibid. p.1807.
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"Theose then 'r v our rasons for

. \ 14
the order which woe pass.d on May 9, 1%30.."
2.46. The wverdict of the Supremc Court in the Minerva

Mills Casec, thus, revers=d the procaess cf ~stablishing the
supremacy of all or any of the dir.ctive princinles over
fundamental rights enshrined in Articlcs 14 2nd 19. The
refercnce to Article 31 was deleted by the 44th Amendment
as a consequcnce of the abolition of the right to property

as a fundamental right.

2.47. As a reosult of the findings of the Supreme Court
in the case under refercnce Article 31C was restored to its
positicon 2and form in which it existcd beforo the 42nd
Ceonstitution (Amendment) Act, 1976, namely, that only the
laws enact:d to give coffect to the policy of Article 39 (b)
ané (¢) remiincd unchallengeable before "any court, aven if

thcy were not cinsistent with, or abrog:ted, Articles 14

and 19 of tho C-onstitution.

IIT. Some Relevant and Significant Provisions
of Certiin International Charters and
Conventicns and Resolution of International
Organisations.
A The Charter of Hunwn Rights:
.10, The following vrovisions 2f the Universal Declara-
tion 2f Humin Rights of 10th Decomber, 1948, a1lsn known as

the <harter of Human Rights, are pertinent o our present

siscussion i~

11, Ivid., pP.1811. Thc order referr=d to was the one
w kich struck down sectimm 4 of the 42nd Consti-
tution (unenment) act, 1976 as ultra vira of the
amend iag oowers S the Parliament,





