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II. Enforcibility-Va.lue ot"these Constitutional NOIlTls

A.' Or igina l form at; the CO'nlTle ncernent Stage.

2.10. At the canmencement stage of the Constitution of

Irid Ls t.he enforcEebility potentia I of the norms contained in

the Part IV, embodying the Directive Principles of State

PoU..cy, .was described in Article· 37, which itself was a

part of the Direct ive Pr inc Lp Ie s of State Policy and wh ich

ran as fo I lows :-

"37. Application of the principles contained

in this Part. - The provisions contained in

this Part shall not be enforceable by any

court, but the pr inciples therein laid down

are nevertheless fundamental in the governance

of the country and it shall be the duty of the

State to apply these principles in making laws."

2 .11. As the text of Art ic Le 37 indicates the "D irective

Pr inciples of State Policy" did not as SUCh, confer any

rights on any person and did not impose any enforceable

ob ligation upon the I'State" (as tmderstood in tenns of

Article 12). All the same, these Directive Principles

~re certainly incorporated in the Basic Statute "to se~

standards of achievements before the legislature, the

executive and the local and other authorities by wnich their

success or failure could be judged."

2.12. This situation has been summed up usually by

differentiating the position of the Fundamental Rights

and the Direct ive Pr inc iples, fran the ir enforceab ility
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point of view, by sugcJest in.l 'l-h::-i:t tLc'former are just ic i-

able whereas the latter are non-juc:ticLl':Jl'=>.

2.13. However, Granvi Ll.e Aust in I sana 1ys is cenicts

the true position when he observes, II Par t s III and IV are

like two whee Is of a char iot, one no less important than

the other. You snap one and the other will lose its e f f i-

cacy , They are like a twin formula for ach ieving the soc La I

revolution, which is the ideal w'Jich the visionary founders

7
of the Const it ut ion set be core' themse Lve s , II

2.14. In this regard it has further bee n obse r ved by

the Supr~m2 Court that:

!I'Th; r~(lifice of our Const itution is built

upon the concepts cryst.alliscd in the Preamble.

vie r o s o Lved to constitute o'ur se Lve s into a

Soc ia list St3te which carr ied with it the

ob ligation to secure to our people just ice -

social econanic and political. VIe, t"',ercfore,

put Pa.rt IV in our Const it ution containinq

directive principles of state policy which

specify the socialistic goal to be achieved.

We premised to our pe op Le a democratic polity

wb ich Carr k:s with it the ob ligat ion of

securing to the people liberty of thouqht,

express ion, be lief, faith and worsh ip; c qua lity

of status and of opportunity and the assurance

....,
i •

'------------------'--
C it:, '~1 in Min:rva Hi 11s Ltd. and, Ct t1,-,rs v : The
Union of India and others, "\L~ 1980 SC n.1306.
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that the dignity of the individua 1 will at all

costs be preserved. We, therefore! put P-art III

in our Constitution conferring these rights on

the people. Those rights are not an end in them-

selves but are the means to an end. The end is

spec ified in Part IV. It 8

2.15. This analysis shows that the role of the Funda-

mental Rights and the Directive Principles in our Consti-

tution is supplementary as well as canplimentary but, in

no way antagonistic, to each other.

B.

2.20.

The Turning Point·

In spite of the provis ions of Art ic Le 37 wh ich

rendered the Directive Principles of State Policy unenforce-

ab Le, the Constitution 25th (i\mendment) Act, 1971 which

came into force with effect fran 24.4 .1972~. inserted, through

its sect ion 3 a new Art ic Le in the Const it u:+: ion, name ly,

Article 3iC, which stated:

1l31C. Saving of laws giv:ing effect to certain

direct ive pr inc iples -

Notwithstanding anyth ing contained in

Art ic Ie 13, no law giving effect to the

policy of the State towards securing the

principles specified in clause (b) or

C',
) . Ibid, pp,1806, 1807.



clause (c) of Arti,:lc 39, shall be deornc d to be

void on th(~ ground that it is Lnc ons Lsr cnt with,

or take away or abr idgos any of the' r i'"Tl1ts con­

ferred by Art ic Le 14, Art ic Le 19 or Art ic lc 31,

and no law c orrt a Ln Lnq a declaration that it is

. for giving ef::ect to such policy sh:3.11 be ca Ll.od

in quest ion in any court on t.hc cr-ounc' that it

does not give effect to such policy.

Provided that vmere such la w is made

by the legis lat urc of a Statc, the provis ions

of this Article shall not apply t.ho rct;o unless

such Ia w, having been res0Tvcd for the conside­

ration of the Pro s Lde rrt , has received his

assent. II

2.21. Tr. is arnondmont; serves as a watershed in the h ist ory

oE the DirectivE' Pr Lnc Lp Le Principles in the End La n polity.

Its purpose an~ 8ffect was twofold. Firstly, it made the

Ic q i.s LatLve measures, 2n'3.ct:~d to giv' cl:fect to the policy

of the St3tc t.owa rcl s securing the pr Inc Lo Ie s specified in

c L, Cb) and c l , (c) of Article 39, thC'reby making such pro­

vis ions she Lt o rv.d by Art ic Io 39 (b) and (c), enforccab Lc

ana s::;condly, it extended t.hc scope 0-: restrictions imposed

upon Art ic Io s 14 and 19 in a way t ha t he nco forth, in

3cl,.:ition to thc provisions, "llrea<'ly existing, which could

be Lnvokc.d to dc fe nd moa s ure s wh ich otherwise abr Ldqe d

.\rtic Los 14 and 19, now even the mca s u.rc s enacted to

'1ive; eFcc'ct to t.h., policy and pr Lnc Lp Io s contained in
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Art ic Ie 39 (b) and (c) could. not be cha 118ng~d if they

violated or abridged the provisions of Articles 14, 19

and 31. Thus, through the said amen(~oht a provision got

inserted in the; Constitution, in the form of an add Lt Lons I

Fundamental Right (under Z\rticle 31C), which raised tr.c

Directive Principles under Article 39 (b) and (c) above

the Fundamental Rights enshrined in Artir;lc~ 14, 19 and

31.

2.22. . The va lidity of th is amendment was uphe ld by the

9
Supreme Court in Keshvananda Bharti v. State of KCrala

subject to one exception, namely, that the clause in Article

31C, running as: 'land no law containing a declaration that

it is for giving effect to such policy shall be called in

question in any court on the qr'ound that it docs not give

effect to such policy," was held to be void as it was

dec Lared to be beyond the const it ucnt powers of the

P"drliamcnt.

C. Conso lidat ion

2.30. Through se~t ion 4 of the Constitution 42nd

(Amendment) Act, 1976 which came into effect on January 3,

1977, the words "all or any of the principles laid down

in PJ.rt IV" v.[8H", subst itutcd for the words lithe pr inc Lp Les

SPC'C if Led in c 10 (b) and c 1. (c) of Artic 10. 39", contained

in A.rtJclc 31C inserted by the Constitution 25th (Amendment)

9. 1\ IR 1973 SC 1461.
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2.31. Throuqh this mr-a s ur ...::thc st3.tns qrarrted r;o Article

39«,) and (c) by the Constitution 25thCAm:..::nd'1L'·nt) Act, 1971,

was extended to the errt.Lre body of Directive Principles of

State Policy as contained in Part IV of the Constitution.

2.32. However, it was Ec lt that although the insert ion

of Article 31C in the Constitution, through the Constitution

25th (Amendment) Act, 1971 was to e nab Ie the 8tate to bring

forth sane socio-economic measures Eor well-being of the

underprivileged and as such creating 1. balance between

the Fundamental Rights ,'lnd the Directive Principles, the

result brought about by section 4 of the Constitution 42nd

(Amendment) Act, 1976 was fundamentally and basically

different. Through the Constitution 44th <Amendment) Act,

1978, which carne into force w.e.f. 20.6.1979, the words

"Articles 14, 19 and 31", wore rep13.ced by the words

IlArt ic 10 s 14 and :1. 9" • The arne ndmc nt inserted through the

;i.2nd Amcn dment , basically exalted and c cns o Lddat.ed the

Dir-::cctivc Principles in their entirety but in th3.t process

it indirect Ly sowed. the seeds for lett ing loose a pheno­

menon for denigradil.1g the Fundament,;-,l Rights and, as such,

..::vantua lly for destroying the basic structure of the

':::;onst it u t ion.

D. The Rever sa 1 and Restorat ion

2.40. In l-1inerva Mills Ltd. and others v , The Union of

ID-" i'-i a nd Others , th. amendments introduced in Art ic le

3J, inter e Li.a , in the form of amendment of Artic le 31C

b'/ S8C'C i_on ·1 0": the Const itution 42nd (Amendment) Act,
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1976 W:lS cha llenged on the ground that sect ion 4 was
\rtic le

beyond the constituent powers of the Parliament unccr/368.

2.41. The majority in that case held "that section 4 of

the Constitution 42nd (Amendment) Act, 1976, which amended

Article 31C is beyond the amending power and is void since

r- it damages' the basic or essentia 1 features of the Constitu­

tion and destroys its ba s ic struct ure by a tota 1 exc Ius ion

of challenge to any law on the ground that it is -inconsistent

with, or takes away or abr idges:lny of the rights con-

fer red by Art ic Ie 14 OJ: Artic Le 19 of the Constitut ion, if

the law is for giving effect to the policy of the state

towards secur ing a 11 or any of the pr inc iples laid down in

Part IV of t.he Constitut ion. 10

2.42. The constitutiona 1 validity of the amended Artie Le

31C as shaped through section 4 of the 42nd Constitution

~mendment) Act, 1976, had to be tested :lnd determined in

the light of the findings of the Supreme Court in Keshvananda

Bharat i v , State of Ko r a La , in wh ich ca se the Supreme Court

h ad upheld the constitutional w~lidity of the unamended

P"rticle 31C, as it existed by virtue of the 25th Constitution

(".mi~ndment) Act, 1971. Thus, in the opinion of the

Supreme Court the question for c ons Ldc r-a t.Lon was whether

s.cct Lon 40f the 42nd Arne ndrne nt; has brought about a result

which is 'oasically and ftmdamentally diffC?rcmt fran the

one arising under the unamended Article."ll

lO:--~ (1980)2 SCC 591: (1981) 1 SCR 206.

11. S~C Minerva Mills ltd. and others v. The Union of
Indiq and others, Am 1981 SC (vo1.2) 1789 at
p.1800.
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vlh iL:' eXTnin Ln.; t:1 issue in, depth the Supreme

"'The sign if Icmco of th~~ percept ion that

Part III and Part IV together constitute

the core of commitment to s oc La I revolution

and they, together, a rc the consc ic~ nco of

the Constitution is to be t.rac ad to 3. deep

undcrst3nding of tho scheme of the Indian

Constitution • ~ •• the Indi::m Constitution

is founded on the bedrock of the b3lance

bGtw..;en Part III and P3rt IV. To give

a bso lute primacy to one- over the other is

to disturb the h a rmony of the Constitution.

The harmony and ba Lanco between fundamental

rights and directive principles is an

essential feature of the basic structure

of the C2nstitution. 1I 12

2.44. The Supreme Court further observed that:

"The q oa Ls set out in p'3.rt IV have,

th~refore, to be 3. ch iOVGd without the

abrogation o f thc~ means provided for by

P3.rt III. It is in th is sense that Parts

III and IV together' const it ute th8 core of

our Const itution and combine to form its

c cnsc Icnco , Anyth ing that destroys the

12 l' Ib id, p.1806.
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ba lance betW20n the two part.s wi 11 ipso

facto destroy an c:ssect i:1 1 1..; Lomcrrt af

C i . .. 13
the ba s Lc structure of our cn st; t ut ton •

In j us't Lf Lcati Lon of its vordict to invalidat8

section 4 of the 42nd Constitution (\mcndmcnt) Act, 1976,

which orncnde d Article 31C of the Constitution so as to

make the laws cnacecd for giving effect to the oo lIc y of

all or any of the Directive Principlew of St"l.tc Policy o nsh-,

r ined in Part IV uncha Llenqeab le before any court, the

Supreme Court he Id:

"Three Artic les of our Const itution and only

t.hree , st3.nd betwe!:n thc~ hca ve n of frecdan into

wh ich Tagore want e d h is country to ''It''-lUkc a nd

the abyss of unr8str3ined power. They are

Ar t Lc Io 14, 19 and 21. Article 31C h3S

moved two s ides of th'1t go Idcn tr Lanq Ic

wh ich "'l.fEords t.o the people of th is c ount ry

an assur~ncc that the promise held forth

by th,J Pro arnb 1::; will be pe r f orme d by usher ing

an egalit3ri~n era through the discipline of

f undnrncrrt a I riqhts, thut is, withcut emasc1113.-

tion of the-; rights to liberty arid equality which

3.10nc c'J.n help pr2servc the dignity of the

Lnd i v i.du-i 1. II

-
13. Ibid. p.1807.
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thc; order which '1,.7':;; pns s ..<l on i"1'1/ 9, 1930 •• ,,14

2.46. Th0 v<:?rdict of tn. Suprc'":1(; C··".lrt in the Hincrv3.

Mills C3.se, thus, r cvo r sed th<-' pr ooo s s of ~=st'.blishing the

Suprem3.cy of3-ll or any of thc: dir.-:ctivc principles ovo r

fundamental rights cnsb r Lne d in Articl':s 14:Jnd 19. The

refercnc.3 to Article 31 was deleted by the 44·th ,\men0rncnt

as '3. consequence 0 ~ tho abo lit ion of the:: right to prope rty

as a fundamcnt~l right.

2.47. As:]. r o su It. of the findings of the Supreme Court

in the cs se unde r rc fe r cnoe i\rt·ic Lo 31C WBS r c s t orcd to its

pos i.t Ion '1nr] form in wh ich it existed be: f orc the 42nd

Corist Lt irt Lon (t..me ndmcrrt.) ,c"ct, 1976, namely, th"J.t only the

1.:1\>IS r; n.:lct~d t.o give effect to t h·" po Li.c y o f l~rtic Le 39 (b)

'1nd (c) r cm r Lncd unch a Lke nqcrb Le before '3ny c ourt , even if

t boy vu:': 2 n ot, c cn s istcnt with, or ""lbrog·J.ted, ,'\rt ic Lo s 14

arid 19 oE th<:, C:;.nstitution.

III. Some: Re Levarrt; and Signific:lDt Provisions
of Ccrt"3in Errt c r na t Lon-i I Ch3.rt8rs ann.
Conve rrt Lon s "1no. Resolution of Ent.e r na t Lon.i L
Orq an is?.t ions.

A. Ttl€' Cho r t.e r o f Htrrrs n Rights:

Th~" fo Tlowiriq :Jrovis i')ns o f the Un Lvo r s a L Dec La r a-.

t:;,,'~1 01: Hum "in Rights of 10th December, 1948,3.130 known a s

the" --::h'J.rtcr 2E Htma n Rights, are pertinent to our present

.:, isc U'3S ion :-
----_._--~-----

11. Ibia., p.1811. The: order r c fe r r-ad to wa s the one
\-1 hich struck clown scc t Lon ·1 of the 12nd. CQnsti­
t ut Lon 0",:ncn;~_:ncnt) hct, 1976 ·:'is u Lt rs 'lira S'f the
:J.m2n,:i:1g D:J\'12rS ,~~.c: -the ftlrli3.mont.




