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v. InE lUG nee of Intern:~tion 31 L-1'll1 Direct Lve s
in Ind ian Danest ic LeJ} 1 Fr 3me wor k

A. The Const it ut ion} 1 Set-up.

5.10. The provisions of the Proarnb Le of the Constitu-

tion ensuring s oc La L justice and Lay Inq the f ounda t Lons of

a vx: Lfar c state, the provis ions of the Fundamenta 1 Rights

(contained in I3rt III) of the Const it ut ion quarant.cc ing

various Fundamental Rights including the right to life and

various freedoms embracing freedom of conscience ~nd cul-

tural rights e t c , , irrespective of t.he distinction of

race, colour, casto., sex, lanqua0c or religion and thc pro-

visions of' the Directive Principles of St3.te Policy

envisaging the right to an adequate mo a ns of Li.vc Lthood a Tl

lead to and ensure the en forc,~ment 0: the norms and st'3.nd-

ards prescribed in the international instru~ents such as

the Ch3.rter 0:: t he United NClt ions, Internat Lona L Convcnants

on Hunan Rights, and the decisions and Resolutions of

Intorn3.tional Organisations and Con fe ronce s such as FA0,

Wor ld Food Confer2ncc, Genera 1 Assembly, U.N. vb.tor

Confe r crico and Hunan Environment, Stockho 1m Conference etc.

5.11. The most rccc nc dove Lopn.mt; in th is d Lrcc t; ion,

"1ich is wor-t h mentioning, is t ho Lnc o r po.ra t Lon of

Articles 48-Aand 51-A in a new feature of tho Constitution,

('lcsiqn3t<.::c1.~s Pundame nt.a I Duties. These provisions are:-
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"48-A- Pr otect Lon vi no Improvement of

Environment and Safeguardinq of Forest

and Wi 10. Life •••••

The State sna 11 endeavour to protect

and improve the environrnent and to safe-

guard the forests and wild life in the

c ourrt ry" • ...

5 .12.

1151-A. Ftmdamental Duties:- It shall be

the duty of every citizen of India •••••

(g) to protect and improve the nat uza L

environment inc Lud Lnq forests, Ia ko s , r Lve r s

and wild life, and to h3.V8 c onpas s Lon for

living creatures".

These new Constitutional provisions will go

a longway in pr otcct ing a nd improving in Ino. ia, the

qua Lf.t y of wat.e r , as a significant element of environment.

B. Le q Ls Lat; ive Measures:

5.20. It is not possible to mention here all the

legislative measures, undertaken in Ino.i3. for the prote-

ct ion and improvement of water resources inc luding the

qua lity o f water by lNq¥ of Imp Iemerrt.at; ion of internat Loria 1

norms, standards ano directives but some represent'1tivG
...

measures are being mentioned underne3.th:~



5.21. 1. Centra 1 Acts:

(a) Acts touch ing Ybt_er Po llut ion: (L) The

Northern India Cana L ::lnd Dr a Lna qe Act, 1873,; (ii) The

Cbstruct ion of Fairways Ac t , 1881; (iii) The Inr : ian

Fisher ies Act, 1897; (iv) The Darnoda r Va Ll.e y Cozporat; ion

(Prevention of Pollution of Water) Requ Lat Lon Act , 1948;

(v) The River Boards Act, 1956: (vi) Th,3 Merchc:mt

Shipping Act, 1958; (vii) The \'T':tter (Prcvent ion and

Control of Pollution) Act, 1974; and (viii) The vhter

(Prevention and Control of Pollution) Cass Act., 1977.

5.22.

(i) Tho Or Le nt.a I Gas Com pa ny ,'\ct, 1867; (ii) The

Exp Los Lve s Act, 1884; (iii) The Explos Lve Substances Act,

1908; (iv) The Boiler Act, 1923, (v) The Motor TJchiclcs

Act, 1938; (vi) The Factor ies Act, 1948.: (vii) The=.;

In f Lamrnab Ie Subst"lnces Ac t , 1952; (viii) The Mines 3.nd

l1inc~r3.1s (Ik:qulation and Dc ve Lopnerrt ) Act, 1957; and

(ix) The l\ir (Prevention and Control of Pollution) Act,

1981.

5.23. (c) I~l.cts touching M3.rine Pollution:

(i) The In~ Lan Por t s Act, 1908; (ii) The? Incl Lan Steam

Ve s ao La Act, 1917; (iii) The.: Mcrch'lnt Shipping <Amendment)

.c t., 1970; (iv) The? Territori3.l Tthters, Corrt Lncrrt a I Shelf,

=X~ Ius ivc Econom ic Zone and Other Mar it ime Zones Act,.
1976 ;::md (v) The C03.st Guards Ac t , 1978.
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and Control of Pollut ion) Hules, 1982; (v) Th:.:c Environment

Protection RuLe s z 1986J.nd (vi) The Errv.i.r onmc nt; Protection

~8ndmcnt) Rules 1987.

D.

5.40.

R2s~nses to Intern3.t Lon a 1 Init i:l tive
ana rite-rID! iOQ}fCo=ord in::,iTEn---'---

The Year 1972 C3.n just if i:tb ly be c 13 Irno d 3.S a

watershed in the history of c nv.i.rormcrrta L rna na qcmcn t; in

End.La as a pa rt; ic Lpant; in the Int.e r na t Loni L environmc::nt

Protection Movement. India's commitment to par-t Ic Lp-rt Lon

in th is movement is evide nt from the f'3.ct th ·J.t Clftcr

having pa r t Lc Lpat.e d in the United Nl.t ions Corifc r o nco on

Hunan Environment in Stockho 1m in June, 1972 it WCiS

expressly rcc or-dod in the Preamble of the Air (Prc;vcntion

and Contro 1 of Po Ll.ut; ion) Act, 1981 th3.t II it W3.S cons idcred

ncc<~ss3ry to implement the dec is Lon s of. the Stockholm

Ccmfercnc2 in SO fa r 3.S th0y.rehtcd to the pro se rvat Lon

of th.::: q ua Lf.t.y of air '3.nd contro 1 of 3. ir po llut ion. Il •• e •••

5.41. The Proamb Ie of the Environmc nt Protect ion "''l.ct,

1986 a Ls o 2XPrc?SS 1y s t at.e s t.ha t "whereas dec is ions v..cre

t3kcn dt t hc United Niti-::ms Corrfc r-e nco on t h.: Htma n Environ-

;-,y:,nt held Cit StC!ckholm in June 1972, in wn Ich India p3.rti-

c Lprto d , to L1ke3.ppr :::Jpr Lat.c steps for the prot.cc t Lon vmd

i:-1pr ~'v,.::m2nt o E h UTI,m crivLrorme nt; II and wherc3.s it

1-8 C'::'t1S i:'icrcd necess"1.ry further to imp lemont thc dec is ions

::if':Jrcs3.id in so far "1S t hoy rc? Lat;c to the protect ion and

im;')r':)vcmcnt o f environment •••••• " •••••• II Be it 2n3ctcd
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by Paz Li.amerrt; in the Thirty Seventh Ye~r of the Ropub Lfo

o f India as follows; ••••••.• II •

5.42. Enviroanent inc lud2s W3.tcr: In Section 2 ("})

of the Environment Protection Act, 1986, whit:: defining

var ious concepts, it is stated th3 t "environment II inc ludes

"water, air, land, etc ••• II

E. Judic ia 1 Dec is ions

5.50. The Supreme Court in a trend sctt In-r Case in 1985,

in the Rural Lit igat ion and Ent it leme nt Kendra De hr a Dun

and Others versus State of U. P. and others and Devaki

47Nandan Pandey versus Union of Ind ia and Others,

delivered a judgement w~ich has created history. The said

Case invol'ved a social interest litigation praying for

stopping the quarrying act ivities in order to protect the

environment. The Supreme Court treated the right to

protection of environment as a "hunan right".

F. Awards of Tribunals and the Imple
mentation of Helsinki Rules

5.60. In the ir pronouncements wh iIe dea ling with inter-

State ~8ter Disputes, various Tribunals have been invoking

certain standardised norms of international law. This

-Ct'end is conspicuous through e.xor'e s s reference to He Is ~ki

Rules.
"
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Thus, it wodt be an o ve rs t at.eme nt; to say that

the Helsinki Rules have found th:=~ app Lf.c ac Lon in the

Indian State Pract ice. In order to 'substant iate th is

assertion it will be purposeful to refer to the concrete

illustrc:rt.ive instances in this regard. The Krishna :i'later

Disputes Tribunal, in its awar d referred to Artie le VIII

of the He lsinki Rules in support of the protection or

lithe existing reasonable use" of Hater by a c ont.ee.t.ant;

state in an inter-State Water dispute.
4 8

later, the

~armada V>Jater Disputes Tribunal cited Articles IV and V

of the He Is inki Rule s wh i Le discuss Iriq the prob lem of

apportionment of water betHeen two disputant States.

~'fuile referrinqto Article V of the Helsinki Rules the

Tribtmal rc::marked th''":lt "this Article provides flexible

guidelines essential to Lns ur Lnq the protection of the

"equa L right" of all basin States to share the inter

,,48
St::tte Waters

5.62. Even the Godavar i Water Disputes Tribunal referred

to the He Isinki Rules wh ile s3rut inising the ula w

'l.·}plicablc" in the inter~State Water disputes. 'The; Tri-

f18. For reference see "Th;2 Report of the Krishna
vlatc:r Disputes 'l'ribtmal Hith-Decision", 1973,
Vol.I, pp.99-100.

) 9. Sec: liThe Report of th," Narmada Water Disputes
Tribunal", 1978, Vol. I, pp.115, 116, at p.116
(para 8.95) •
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bunal pointed out that "Helsinki Rules" on the uses of the

waters of Internationa 1 rivers emphasise that in case of a

dispute between states as to their legal rights and other

1
. . ,,50

interests, they should seek so. ut ion by negot lat a.on

G. Implementat ion of the Convent ions of the
International labour Orqcmisaticn.

5.70. The Convention No.l07 of the International labour

Organisation, which lays down norms for protection of the

rights of the tribal and semi-tribal people recognises

under Art ic Le 11 the right of individua I and collect ive

ownersh ip to the lands wh ich these popu Ia t ions trad itio-

nally occupy and Article 12 of the said Convention states

that such populations shall not be removed without their

free consent from their habitual territories except in

accordance with nat iona 1 laws and requ lat ions for reasons

relating to national security and economic development or

of health of such population. It also stipulates that in

Case of their removal they shall be paid due, compensation

for the resulting loss or injury and further that they

shall be provided suitable land for rehabilitation and

also be provided other arnen Lt Les for facilitating the

process of their resettlement •

.. lc__---,- - -.,- ._~-----------

so. "The Report of the Godavari Water Disputes
Tribunal (With Decision) It 1979, Vol. I, P.19.
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In compliance of th ~ Le t.t o r eli.'1d spirit of t.hc s e

provisions the Narm ada vla.tcr Dispute:., ':r'rib1..IDal ord:::;red

that Gujarat shall acquire3.nd. m-=tk:?'lv-:lilabl,-:; a year in

advance of t.ho submergence of La nd (cL1r Proj::'cts on

Narmeda) Lr r Lqab Ic land a nd house sites for r oha b i Li.t at. Lon

of the o ust.cc families from Madhy3 Pradesh and Maharashtra.

Guj arat was a Iso directed to pay Rcsett Lerne nt; Grants

to these families. In addition to that Gujarat was

requirad to make ar r anqerne nt.s for the rehabilitated

families for civil amenities including primary SChool,

Pa.ncb ays t; Gtnr, dispensary, secd store, Children's park,

village pond, drinking water well, tree pl~tform, approach

roads or link r oads , electrical distribution lines and

pbce of worship. 51 'l'hc:se provisions 'vlere m3.de a part

of Cl3.use XI of the? Final Order of the; Tribun3.l.

5.72. If these provi.s Lon s stipulatinq the said amenities

3.re Imp Lerne nt.c d in t.ruo spirit thcy C3.n certainly take

c aro of th2'lbovc merit; Loned guidelines of the Irrte r na t; Lona l

L b 0
. . 52

a our rgan lsat aon ,

-----,-----_.-_._---
51. Fo:'.:' reference sec:; "R;"port o f the Narmada Vvater

Dispute TribuD'll", 1978, '101.11, pp.103, 104.

». 0 S':~:.::: Vol. IV (1978), p.76.
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H. Responses to United Nations
Water Conference

5.80. The Northern India Canal and Drainage Act, 1873,

provides that if a person causes water, supplied. to him

fran sane water-course, run 'VB.ste he will be U.able in

respect of charges rnada in respect of the water so wa s t.e d

and that if such a defaulter is not identifiable then all

persons receiving supply from the said watercourse shall

53be liable for such charges. Similar provisions are made

in other irrigation Acts also.

5.81. The Krishna Water Disputes Tribunal directed

th3t "needless waste of water should be prevented and

54
efficient utilisation eric ouraqed ;"

5.82. Similarly the Godavari t'Jater Disputes Tribun::ll

observed: II It is our ear neat; hope that \om ile making its

use they (the inhabitants of the GodaV::lri basin) will

take all possible ste,ps to prevent wastage and pollution

of th is ho ly r iver". 55

5.83. All these provisions reflect the implementation

measures in response to the principle of "opt Irmm

ut L1isat ion" of water resources, indicated in the "Dec 13.r3.-

tion and Resolutions of the United Nations Water

'--.------~.--,.------------....;....--------

53> See Sect Lon 34.

54. See Repdrt, Vol.I, p.94.

55. S,:'le Further Report, 1980, p.24.
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Conference, h e Ld a t; MJ.r del Plit3., V,-'~=-'..:h .. 1977"::md

similar other .irrt.e r nat; Loria 1 instruw2L.c.S.

I. Responses to the Dec is ions of the
Interna t Lona L L=J. w Conm is s Lo.: ,

5.90. The Indus Water Treaty of lYch September, 1960

between End La and Pakistan; the Agreements bet woe n the

Governments of Irid La and Nepal, on t.he "Kosi Proj ec t.:",

of 25th April, 1954, on the "Gandak Irr iqation and Power

Project" of the 4th December, 1959 (inc luding th2 Exchange

of Notes of 4th December, 1959) of 30th April, 1964

(Revis ing sane provis ions of the A9:E£~nt. of 4th December,

1959), on "Kosi Project <revising the Agreement of 25th

April 1954) of 19th December 1966 (.qeviscd Agrc:cment) ';

"Sunm3.ry Record of Discussions of the Meeting", of 19th

FebrU3.ry, 1976, 3. nd on "t.he Renovat ion 3. nd Extension of

Ehandr3 Canal, pUTIp2d Canal 3.nd Distribution System of the

Western Kosi Canal in Nepal, of 7th April 1978; and the

Agrscments and Arrangements between Indi3. and Bangladesh

on "Shar ing of Granga r,'1a.tcrs at Harakka 3.nd on AUcplcnt ing

its Flows" of 5th Novcmno r , 1977 (rencvlCd in 1982-83),

Ad-hoc Accord of 20th Ju ly, 1983 (On T-~esta Waters) and

th0 HemoriJ.ndum·of Undc r s tand Lnq of November 22, 1985,




