II,

74/
s0 that mechanisms can be Jdevised to
arrest deterioration of the rescurcz., In this peper Lhe
nature of accountability in the workinjg of various macha-
nisms havinj direct bearing on the lejcl control of the

rssource will be examined,

ACCOUNT ABILItY: CONCLEPT ANO FUNCTIONS,

Accountabi11t¥'responsibility and authonticity
are essential features that should govern the activities
of a democratic state. However, accountablility as a
concept has not becen defined in law byt when one talks of
accountability a situation can be envisaged wheréin there
is a dJuty to perform an act and couplsd with it is ligbility
for non performance. Accountability is never mention23d in
black letter law though its prescncz can be jeduced from
the way in which dJuties are cast ani liabiliéies prescribed
in the Act. There are many laws existing ﬁojay which have
grown on thé ethical and moral edifice., The whole réalm'of
tort laws, contract lews and administrative laws are living
examples of this. It is nowhere written in any statute that
promises are to be kept or that thare is a duty to take care.
Similarly the standard of the reasonable man in the law of
negligence and natural justice principies in administrative
law have also developed becausz the standards of justice
mandated =a, Acéouptability is alsc an ethical notion
responding to justice., It is difficult to guantify the

amount oOf accountability <expected in every action because
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varies from situation to situation, Therefore what wo

S
.

érm as accountable is what is reasonable and’ just ani whkat

as expected to be Jone in the ordinary course of things.

gn the area of water resources managsment, inorder to

a#oiﬂ the crisis we are facing today, Qhe can séy that in
any action relating to water management, accountability
ghOuld pe to such an extent £o as to ensure the sustainable
aﬁﬂ equitable development ahﬂ distribution of the

resource,

When we talk of accountabilkty of the state machinary,
the presence or absence of it in our Constitution is of
much cbnsequence. Wwhen we examing the Constitution which
is ths backbone of our stats, we find that there is not
only a fundamental Juty cast upon the state to-'protect and
improv§ the environment' but é similar Juty is placed on
the citizens also,3 This makas it ¢l§ar that in the |
p;otection of environment the state asvwell as the people
have specific roles to perform. Similarly when we talk
about water resourcés management in India; it implies
manajement by both the managers and the beneficiaries,

No development programme can thus succeed Without active
De'.)ples involvement and partiéipation.4 However the Juty
oFf tﬁa state to protect anﬂ improve the environment is.a
directive principle and thislis eXp:esély not made
justiciable though it shéll be the ﬁuty of the state to
legicslatively implement these directives, Jurispruden-

tially spzaking, such a provision imposes only an imperfect,
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non justiciable positive duty on the st :te, There is nt

even a justiciable fundemental right to joud envircinment

for the citizen thougjh the courts have read such a right
life and

in Art 21 dealing with the fundemantal right to/personal

liberty. There is also no mention of huw the fundamental

right to the citizen i to bz enfcrcel.
In India, in many cases, the Constitution has been
interpreted by the judiciary in such a way so as to protect

the rights of the citizens, In a recent case

LeXeKoolwal v, State of Rgiasthan.s it has been laid down
that a right cannot zxist wichout a duty and it is the duty
of the citizen to s:& _hat the rights which he has

acquired under the €onstitution as a citizen ere Efulfilled,
This was a case regariing the duty of the municipality to
perforg its fundamental dJuties and its lizbility in not
performing the task 0f meincaining jood sanitation which
was a fundamental duty. The court further lald 3iown that

Art 51a°

of the Constitution is ordinarily interpretel

as beingy a duty of the citizen but in fact it 1is the

right of the citizens to move the court for the enforce-
ment of the duty cast on the state, its instrumentalities,
ajencies, departments, local bodtes ani statutory bodies
created under the law of the state, This'case is discussed
‘here because of the sericus implications it raises,

Article 51A(3) which is actually dezling with the Juty

of every citizen of India to protect and improve the
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environment has been interpreted as giving a xright to such
citizens tc See to it that envircmment is protected.
rhere have been many casés under article 48A which casts
é.similér duty on the states and also there have been
cases under various other statutes wherein the citizen
béuuld, especially through a writ of mgndamns take legal
action ajainst similar bodies for non implementation of
statutory duty, In the memorable Ratlam decision7,
public nuiSance'arising from pollution was stated to be a
challenge to social justice

and the supreme <ourt felt thet there is encugh right
vested on any @ffected party to compal the public funct-

ionaries, who have jurisdiction in this respect, to act.

However, as alrz=ady observaﬂ,_acéountaoility should
not only mean accountability of the beneficiaries but the
beneficiaries to the resource also, The latter has. been
taken care of through various statutes by which the use
and misuse Of water and water based fesources has been
regulated by thé state, The ajequacy of the method of
regulation will be examined in this paper while dealing
with specific areas of water use and managément.

The epvironmental'aspects of planning include several

key e¢lementss resources monitoring, quality management,

rejulatory requirements of permitting and impact asseSSment.8
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In more of these strategies is law and its
processes understood as rescurces for planned ﬂevelogncnt.g
None of the plans raflect a sthdy of the legal issuyes
-involved in all these Straiegies for e. 3. the nature of

legal rights of the people to the particular rescurce which

is the subject of planning, the control exercised by law and

the potential of law as an instrument for change,

The strategyies laid Jdown by planning would be of
no cqnceqpénce unless it is implemented and implemented on
time, To take just one example, in the fifth, sixth and
~seventh five year plans, in the review of the previous years
performances of irrijation projects, we find that almost
ﬁhe same findings are reiterated like a refrain that is:
"Ajainst a target of _ __ million ha of adjitionql.potential
envicaged in the previous plan, there is a slippage of
percent, The shortfall it mainly due to inadequate £H
funding owing to overall constrainﬁ of resources, increase
in coét of some projects resulting in delay in fulfilment
of benefits, ptoblems of land acgyuisition and forest
clearance and the spreading of available resources on a
number of projects“. The main objective of almost all the
plans regarding irrigation is the completion of the previous
ycars prgjectS.A Accountability ;n planning.cannot‘be
ensuged if the timebdimension is not gziven Serioﬁs
thought.f Development, if this can be termed so, delayed

.

is jefinitely Jevelopment denied.
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The method by which-priorities et up in the pl .
can be challenged by the addresses through the usual
jegal process is very cambersome+ In case of wrong
policy 5eciSLbns which aftec£ the individual like damaye
Jone by construction for irrijation hydro-electricity
and so on, it is hot easy forithe common man to extract
substantial compensation or préventiVe reliefs from the
state as from any‘other private inﬂividqal.v A better
remeﬂvaoulﬁ be to get pélicy deciwions reversed by

collective movements.lo

Even when sound policy decisions are taken and
planning geared to achieve these results, the purpose
wouLﬁ be defeated Lf the laws made to éontrol the ﬁse
and misuse of the resource are ineffecﬁive; The makdéng
-0f the laws should be a wholistic exercise inval§ing
Specialiété of every connected discipline, the beneficiaries
Or gjroups representiny them and law persons which include
not just the draftSmen but mé;mbers of thé bar and
acajemae. Law should be made .nly if there is confidence
that jiven that pérticulér set of conditions, law can be
used to better the sitqation because law shares both
'repressive' as well as.'libe:ationéif potential.l1
Therefore, in the making of the law,the legislators should
be accountable to the people by.ensuring thét the laws
made are legally, technically, financially and socially

sound, Bven after the laws are maie, accduntability
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vests with the executive to see to it that it is implem.nte:
without Jelay and is well nurtured both @conomic and

infrastructure wise,

It is for the judicilary to ensure that laws are
made in confbrmity with the Constitution and are qlso
ajhered to, 1In keeping with the Jemands of justice, the
courts have played an activist role in safeguariinj
constitutional ideals, They have evolved various principles
of law for this purpose like estoppel, duty to take care,
nejyligence and so on to protect éonstitutional rights, |
The whole range of »AL cases are witnesses to thé fact
of how the courts have played an important role in thé

democratic set up.12

However, even such reforms often
die with a whimper when it comes tou getting them imp1e-
mented, Contempt of court cases threaten re formation,
So does delay and intricate teéhnicaliﬁieS. Delay can
jeoparadise the situation most in~énvironmental cases
-becéuse the Jegradation of the énvironmentAwill continue
t;l; the court takes a decision to stop it.

'InAthg Shrira&n_cagésthe SupremeVCourt for the firSt
time p;aced.abéolute liability;oﬁ tbe_eQVironment pcllutor
engaged in a hazarjous éctivity and so did away with tech-
'nicali&ies of provin;.guilﬁ anﬁ dragzing the case,
Sedoddly, the couitiissﬁed a stay Ordarvto stop the
~hazard$us éctivity,which the ihﬁué;ry was performing

- until certain conditions relating tu safety were adhered
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to., However there are still cases wherein the asp.ct .t

continuing pollution is not given sevicus thoujht,

In a case filed by Franscisco Barreto in the déstrict
court of Goa ajainst the water and air pollution bcarids,
and the fertilizer company M/s Zuari Agro Chemicals,14 an
injunction was sowjht ;gainSt the company rastraining
it from pollutinjy the water. The company had been dischar-
Jing unéreated effluents inﬁo the sea through pipes which
had eroded over the years, These effluents had seeped into
the sub soil polluting the subsoil wgter., Despite
many reports and findings indicting the company, the court
did not grant a temporary injunction because Barreto had
accepted compensation., The fact that the company was
committing a continuinj offence was not consilered by the
court., OSimilarly th§ high court and supreme court refused
to interfere in the matter because of yet another techpical
reason; the ofder was an interlocutory one,  The district
civil court finally dismitsed the msin cuit on the

ground of lack of jurisdiction, This case is a standing
example of intricate technicalities which de lay and
complicate the delivary of justice., It is jue to this
reason that in many States special courts for trying
pollytion cases haws becen proposed and many will soon

start functioning.15
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In SAL cases, the courts have recojnized that
where a public wronj or injury has been caused by the
state, any mamber of the public acting ih good faith caen
maintain an action for redress. Therefore lack of access
to the court on account of poverty, disability, social or
economic disadvantage or any o.her reason has beep remedied

by wideniny the scope of locus_ standi in civil petitijions,

The courts have evolved various principles to ensure

that the rule of law is maintained and secured, For e.jg.

by the notionAof estoppel jovernment bodies can be hell
liable for aon psrfQrmance of their Juties because tacit
bromises can be taken to e existing as valid contracts;
Although there have not been any case in water law decided
on this ground, it is a3 notion which has been developed and
usa2d in other areas and which has potential to be used in

water law too.16

There have b2eén many cases relating to
municipalities Acts and few irrijstion and fisaing Acts
wherein the court has fimed liability on the wron3y 3oer

on the basis of tort principles.17

IITI, ACCOUNTABILILY IN P Ae LLGAL FRAMEWORK

Till now the notion of accountability, its rele-
vance for ensuiing better management and its use and
pocential fqr use were Jdiscussej in general. .Law is one
way in which direct control can be exercised over water
or water based resodrces whether it be exploitation or

distribution, Whenever the resource has been scarce and





