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when 3 dam is constructed there are issues concerning
rights in submerged land, resouwrces from these land,
rehabilitation of oustees, compensation, etc. These are
different fram the rights in water which the dam has
obstructed~and the benefits arising from this damed water.
Such rights are substantive in nature. They do not concern
procedures or remedies.

Before we get into the hard law aspect of what are
the water rights in Indian law, there is one basic task that
remains : getting clear about what is meant by 'rights'.

Iet us turn, therefore to briefly ex-licate the mzaning of

'rights', before we get back to the Indian situation.

103-00 The Nathgg of Water Rights

There are specific questions concerning the nature

of water rights:

(a) is it a natural (customery) right or a legal
(positive) right (right granted by law) ?

() is it a individual right or a group right?

(e) is it a positive right or a negative right?

To deal with these three issues one needs to
separate the question of lawl what is the meaning given to
the notion of rights in the Indian law presently, from tﬁat
of legal policy: what meaningvthey ought to be given
(or can be given) to attain the constitutional and democratic
ends. These two guestions need to be further distinguished
from the historical question of how the nofion of water rights

has evolved in Indian law ~- what meaning its nature has
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been given at differant times. Since the question of %Ww-rxd
law -- concerning watcr rights in Indian law, and that o:
legal policy, are matters for dJetailed analysis later,
these introductory remarks are intended to capturc only the
general sense of 'rights' in relation %o water rights. It
may also be interesting to bring in a few historieal
observations about how the notion has legally evolw:d over

time in India.

I.3.1, ©Nature of Jdytural Rights

A right may arisc in at least three ways:
(i) granted by law; this would be a 'legal' right, such
as is the casc under the forest laws in India, where people
are given usufruct rights by the state over foresp crodwe e ?
(1i) arising out of coatracts, such as is the case under
family laws, snecially concerning marr iage: each spouse
acquires certain rights in virtuc of cnfering into a contract
with the other:; (iii) as a natural right, that is a right
arising out of either tie very nature of>human m|m ture or
that of society. Such rights may be argued to be arising
out.of the historical concitions, basic needs or notions of
justice with referz=nce to eighter human nature or that of
societr, Sqme may arguz that referconces to history, basic
nceds or‘justice make the right ‘supra~-legal', but this
necd not necessérily be so, one may argue, on the contrary,
that what 1is being called '‘supra~legal' is in fact as much

internil or basic to law and hence a part of it as anything
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one may wish to call basic.

The fact that a right may be natural does not mean
that it is not open to the Hohfeldian analysis of correlation
of rights with other legal concepts, such as duties.

Jur ists ‘sometimes make the mistake of assuming that only legal
rights are amendable to the Honfeldian rights = duty analysis.
This $ype of correlation would be true of any sort of right,
in whatever way it may arise. Of natural rights, for
example, one may ask, are there mtural duties correlated
with them. If it turns out that there in fact are then it
does not make the right any less ‘natural'; the justification
for the naturalness of the right has been independent of
whether or not there are corgelated mtural duties. Natural
rights theorists do nct argus that there ape natural rights
bacause there are natural
duties,(although they may). It is also important to note
that it may be argued (and it often has bezen ) that natural
rights are fundamental in the sense that they have their
independent status, that they are true in law whether or not
there be corresponding dutics on others, that is to say,
that such rights are not open to a Hohfeldian type of
analysis.,

The falsity of the wview that natural rights are not
available for Hohfeldian analysis is not our central concern
here. This queétion is posterior to the question of the
nature of water rights itself., Our first task is to state

what such a right is, or can be. The realization that



/18/

natural rights are avhilable ¥For Hohfeldian anmalysis is
nonethe less important, because in this scheme all rights
are correlated with Jduties. Hence the establishment of
water right will also enta2il the sstablishment of the
corresponding duty of the agency that fulfils the duty,
name ly the state and its agencies. However, there is
another aspect of the Hohfeldian scheme which is of interest
to us here, this concerns thé categorization of rights into
claim-rights, entitlement rights, rights by merit or desert.
The question about this type of Categorization would arise
for all rights, in whatever way they arise. Having made
these Clarificétions the basic question can now be put:
what is the nature of‘water right and how do we categorize
it?

The fact that right over water has existed in all

ancient laws, includiang our own dharmasastras and the

Islamic laws, and also the fact that they still continue
to exist as customary laws in the modern period, clearly
eliminates water rights as being purely legal rights, that
is rights granted by the state or law. They have been

recognized in law, by the wvarious states, even within India,

ané not grantéd. The later statuates have curtailed the
rights, but.thit is another matter.

The other case that cam be made for this right is that
it is a contractual right. But since this right has
‘existed since ancient'times,‘one will have to invoke a

Kantian or a Rawls type of contractarian theory -- a
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hypothetical position of initial conditions in which, from
behind their veil of ignorance, the people have centracted
with the state, socicty, or each other, to share the water
and to let the state or the society use water for the benefit
of all. This last condition of the 'benefit for all' will
become paramount in this case. Such 3 sharing can occur
only by applying some bnsic principles of justice -- of the
Rawlsiin type, for peonle from their original position will
not want to share watzr (or let the state us: the water)
unjustly. In such a situxtion the basis of water rights will
have to be grounded in notions (or principles) of justice
which apply to the original contra€t. In any case it will
not be a 'legal right' in the ordinary sense of the term,
for the contract would logically preceed the law. It
would be a right arising out of the nature of justice, or
that of a just contract, and hence a spiece of natural
right -- that which is natural to a just contract.

Outside the contractarian theories thexe are other
ways of arguing about the 'naturalness' of water rights,
ind hence other senses of 'natural'. One such theory could
be the traditional Stoic thesis, a crude arqument for which
could be: szventy per cent of the human body consists of
water, hence biologically it is in the very nature of human
survival that water is necessary for them. Sdnce peovle
have a natural right to survive they have a natural right
to water. Alternatively, one may 1lso build up a Lockeian

type of natural right theory, with a differcent sense of
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'nature’'. The case that locke built for land can easily be

apprlied to water. In his first treatise of the Two Treatise

on Government Locke argued that although God creited the

world, he, being desirous of people's well being, wants
people to share the land equitably, since their well bcing
cannot come about without such a sharing. Now such a
sharing necessitates that people hawve a fundamental right
to this sharing. In his second Treatise Locke translated
this necessity to share in terms of peoples fundamental
(natural) right to property. Proper centract Locke argued
should respec¢t Godg will, and therefore it should respect
the right to property. One may argue against Locke that
people's well being lies in the ability to use land and
reap the benefits and not necessarily in owning land. This
would show that the natural right is a pronritary or usufruct
right and not an ownershiz rigrt. The question, however,
concerns the nature of right and does not depend upon
whether it is an ownsrshi» right. Ewen the natural right
to use the re36Urce is as significant as the right to
ownership. When an>lied to watet, the reaéon which Iocke
gives yields the result that people have a natural right
to use water, if not own it |

We sez thercfore that whether one invokes a
: contracta‘ian theory, natural_iaw theories or even relies
on mere, Qistorical data, water right essentially iurns
out to be a natural right. . |

The fact that water is something so vital for the

survival of life on earth, as we know it, it would seem
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unreasonable to say that people deserve it as a desert in
the social game, or that they merit it because of their
deeds, or ewven that they are entitled to it because they
are willing to be law abiding citizzns. Even out-laws
and the most damned sinners ought not to be denied water.
‘There would be both a moral and a legal condemnation if
this occured. The most reasonable belief concerning water
theréfore, would be that pecople, because they have a right
to life and life cannqt survive withott water, have, ipso-
facto,a natural claim to water. 1In Hohfe ldian categorization,
therefore, this ﬁatural right will be a glggg-gigng_and
not an entitlement, desert or merited. People have a
claim over water in the same way as they have a claim over
air, space or sunlight. It is only if we understand water
right in this way that we can understand why in the customary
laws, including riparian laws, ths right over water has.
been accepted és a natural social fact. It is the same
type of.understanding that motivates the judges, in public
intepest litigation cases, to reinterpret Article 21, the
right té%ife,'the_right to environmentjand henée right to

access to clean water,'as a fundamentai'right.2

I.3.2. Grogp Rights vse. ‘Iﬁdividual Rights

Traditionally in Ihdia there were both individual
and group rights ovef water. In fact, often the group
rights of communitics, castes or whole villages over tanks,
ponds, wells, sereams or river banks, were more common.

This is significant because those who beliewe that social
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choieces are to be based wholly or partly on some account o=F
the rights of the human individuals are critical of such
liberal ideology. Criticizing the bourgoisie notion of
rights Marx once remarked that "none of the so-called rights
of man go beyond egoistic man ... an individual withdrawn
behind his private interests and whims and separated from
the ccmmunJ'.ty."3 Evidently, in India, the sitﬁation has
been some-what complex. The pre-capitalistic cuétanary
conceptions bf group rights have competed with a parallel
set of post~-capitalistic individual rights, wvested in the
'egoistié man' through wvarious statutory provisions, from .
the very beginnihg of the colonial legislations. It 1s,

for example, presupnosed in the Limitation Act of 1859,

made explicit as easements in water rights in its amendment
in 1871. (Sec.27) although limitation laws are not by.them-
selves a sourée of rights. 'I‘ﬁe Northern Indian Canal and
Drainage Act, VIII of 1873A(Saction8 c1 () ), similarly
implicity regoghiZGS individual rights in granting that the
government will grant compensation for damage éone in respect
of any right to water course to which a person has a right
under the Indian Limitation Act, 1871. The Bengal
Irrigation Act, III of 1876. Section‘ll.(g)makes similar
provisions. Whit we are confronted with in Indis, therefore,
are both the notions of group rights through customary and
Case 1aw and indiVidual.rights through fhe statuates.

This sort of situation is not unique to Ipdia, it.occurs

in mahy traditional societies, nor is it unique with
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reference to water, a similar situation obtains in rel-tion
to forests. The rights discourse, nonetheless, together
with the 1liberal-ideology that is ubiquitous in the statuates,
cannot be brushed aside as insignificant. The quastion,
whether in the present conditions it is more important to
assert group on individual rights, is a matter of legal
policy, which we shall discuss subsequently.

I.3.3. Positive ws. Negative Rights

Even if right to water is a natural right - not
necessafily vested in the egoistic man, the queétion still
remains, is it § positive night or a negative right? That
is, is it a (positive) kind of right in which the stéte and
other people {on whom the corresponding duty £alls) can be
compelled to znsure that zn individual is p50vided with
water, such aé is the case in right to health, or is.it a
(negative) kind of‘right in wﬁich the state and other ?eople
mérely necd to keep away sQ'that the individual can enjoy
unfettered access to water, such as is the case in right
to life? The classification of rights as positive and

cgative is not 3 matter of mere techniéal conﬁenience.
Iegally, in p5sitive righté thoro is n obligation on - others
to do something, an¢ in negative rights there is én .
obligation to refrain from doing sonething.‘ This makes a
major difference in who can be ccmpelléd to do something
or not to do it. The jurisprudantial basis of'negative
‘righﬁs has traditionally becen the assumption that that‘

over which (or for which) onc has a negative right cannot
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be a subject matter of nroperty. ‘atural human life, fo.
example, cannot be owned by anyone. It is interesting to
observe how the gquestion of water rights has been historically
dealt within law. Traditienally, the basic elements : snace, -
air, water and energy, have been perceivedvaS'non—légal
objects, that is incapable of becoming proverty. The Roman

Isw did not ever classify runaning water as capable of

'Becaning someone's property. No Dharmasastra or Vyavahar

text mentions property rights of anyone, including the king,

in rivers. (see: Begram. v.Khettranath, 1869) Halsbury's

Laws of England explicitly menﬁions that water in general

cannot be the subject matter of property:; and moreover,
that water as such must continue to be common by the

law of nature.4 It is this sort of jurisprudential

assumption that underlie the earlier legislations in India,
such as in thevlimitation Acts, 1859-71, the Northern India
Canal and Drainage Act, 1873, Bengal Irrigation Act, 1876
and also the Specific Reliefs Act I of 1877 (sec.52-57).
During the period of these Acts, the unfettered negative
rights of the individuals was also recogniged by the courts,
which derived the principle from Egg;. v.‘ﬂQgQ,(lSSS)S

and ﬁhe customary laws. The fact'that the right was
pergeived as negative is evident from the type of effort
thg courss were making in refr~ining oth.rs from violating
someone's rights. Un&er the Acts too éompensations were to
be paid for violation or dcguisition of rights which

already existed. The courts or the government were not
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trying to locate the duty bound agencies who would make.

people realize their rights.

The coming of the Rasement Act in 1882, makes
the first radical shift, in the history of Indian law, in
both recognizing and not recognizing water right as a negative
natural right. In terms of ascertaining what exact status
the Act gives to water right, the question is complex and
not easy to answer. But this very complexity itself rewveals
the underlging strugjyle to reallocate powers over water, in
terms of redefining the rights over it. This struggle seems
to have been necessitated by changes in the political
structures as well as due to the Industrial Revolution which
made possible new technologies for water harvesting. Whether
this was so is a task for a different type of historical
research. Section 2 (6) of the Easemant Act, however, gives
full recognition to natural and negative customary rights,
both for groups and individuals. Section 4 of fhe same
Act, on the other hand, defines easements for the first
time as 'ifura in re aliena', a legal right that can be
alienated. Section 2 of the Act, alsofor the first time,
gives absolute rights over rivers and lakes to the
govermment. It states that the govermment's rights are
not affecped by easements and customnary rights. The principle
derived from gggé_v. Ward, which is explicitly recognized
and accepted by:Cl(B) of the Act, is c¢ircumvented by C1 @)
(2) of the same Act, which places absolute rights in water

in the government. The progressive development of the rights
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of the government, from the Easement Act of 1882 to the
Madhya Pradesh Irrigation Act of 1931, raises a fundamentnl
quest ion : has the acquisition of such powers by the govern-
ment changed water rights into a positive right? On the face
of it it would seem so, if the government has taken up the
task of harnessing or obstructing all water resources, it
would also be its positive duty to ensure availability of
water to the people. The Water Supply ACts of various
states are enacted with such a supposition. The answer,
however, 1s not so simple, because in the recent times much
of the public interest litigation concerning water issues
rallies around reinterpretation of Articlas 21 and 14 which
involve characterization of right to life (including water)
as a negative natural right, in contrast with the earlier
statutory provisions. The questions in these litigations
are not one of the state providing water to people, but

the state not destroying the natural water nesourcés.. In
terms of hard law than, the answer to the quastion whether
water right is a negative or positive right, the answer is
that it is not as yet settled-in‘law, both interpretations
are possible. The policy -mestion: what it ought to be,
demands a scparate analyslis. Here it is important to

note that what we demand of the state and of ﬁhe people
depends much upon how we conceptualize the nature of water
rights, whether megative or positiwe, natural or legal and

group or individual.

The issues concerning the State's role and
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people's claims can be dealt with greater clarity only
after we have probad the questions concerning the stat.s
rights and the peopla's rights in more detail. Iet us,'
therafore, now turn to first document the existing law from
these two perspectives, bhefore entering into the policy
grestions. In each case the legal framework can be.
discussed in terms of four types of rights, &2pending uoon
the sources from which they arise: customs, legiélations,
courts anéd learnad opinions on interpretations (incohate
rights) . These distinctions are for convenience of under-
standing. In actual practice there is a great deal of
overlapping between what may follow from statuates and what

from customs or court Gecisionse.

IT.0.0. The Rights of the People

Ir.1.0. Customary Rights

In Ihdia,.even'before the coming of the Limikation
Act and the Easement Act, various species of servitudes and
easements were knoWn, both in the Hindu and the Muhamadan
Law.6 The earlier English law as applied to India,

distinguished hetween scrvitudes of, two types: easements

and ‘profits a Qendre', In profits 2 pendre the rights
were to be éxerciséd'along with certsin duties. Those in
which there were only iights but no duty to be performed
were called eéscments. It also meant that no special
profits were to be gained by the axercise of such rights,
it was only a matter of 7jaining certain conveniences.

Econanic benefits were to be made only through profits





