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1.· Concept of DiSpute/Conflict

Humans are a social species banded in groups of

j,pd:J.vidua Is. A dispute/conf lict is noth ing metre than a form

of social relationshiP.l According to Max Weber 'conflict

cannot be excluded fron social life. ,2 Social life is

always an admixture of conflict and peace. Conflict is

defined as a struggle among groups or individua Is over the

possession or control of..scarce resources ,om ich are either

direct ly or indirect ly necessary for the soc ia 1 existence

i 1 f . d' Ld 1 3 D' utor SI,lrV va 0 such groups or an av i, ua . • 1S,? e s are

framed in terms of positive rights challenged. once initiated

'settlement' or 'resolution' must be the ultimate outic one ,

In the last few dec~s, the introduction of some new

factors like land laws, Irrigation T.-later etc .etc. have

deeply affected the traditiona 1 struct ure of rura 1

cQm"nunities.

Independence and severa I social Leq Ls Ia't Lons,

which followed it haveprought <:ibout certain radical and

!revolutionary changes in our social structure. The concept

and va lue o~ equa lity has been extended to all spbe6 of

social life. Conflict rpgulating mocban Lsme like the ~

practice of keeping social distance between different

Castes----etc.etc. have been abolished. There are now

institutionalised arrange'1tents for the resolutiop of

conflicts ~ It has been recognised as a duty of the welfare
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state to ensure equitable distribution of scarce r~,-,')u·-r:',

at least fron the resources controlled' by the goV'-.:: rnmc-o t ,

and to provide for the formal adjudication of resource of

disputes.

2. Water Disputes

Water is an essent ia 1 input' in human life. Unt i 1

weather modifications began there was no need for any. law

relatin~o natural water. Once the technology de ve Loped ,

changes in this resource base led to difference in using

and controlling it, thC"'reby creating legal issues and a

c ornpIex s~t of rules. There are now more lcga 1 controls

over it because there are more ccmpeting c LaIms , Any claim

to uniVGrsality is subject to challenge. Sustainability of

the resource requir2s a proper management of tho ro source

for obtaining maximun efficiency in the use of scarce

resource and to quar,,,fitee the social needs of the future

soci,~ty. Water qUllity is controlled by enacting legislat

ions like Water Pollut ion Act and the En v ironment

(Protection) Act 1 ta~in9 animals fran a river is regulated

by requiring; licence or closing a stream to fishing:

aCCQSS to the stream may be limited by the legal system to

ensure equitable access to the constr~ined resource etc.

8tC. The kind of political or legal action th,t can be

taken is controlled by the existing processes and structures

providing for hierarchy of administrative centres and/or

hierarcy of c9nflict resol'!lingmachinery. Ther:'J is



: ...3- I

It:::::t:h:: ::::~::m:~~:~::. lC::~~::::e:r:r:::::St::en
~,t:;--io ensure that industr ia liz~tion does not destroy more than

4
~4-t must. In Ganga Pollution Case, while directing closure

of $ane tanneries, Supreme Court of India has emphatica lly

held'We .are conscious of the f"l.ct that closure of tanneriC's

fIlay being unemployment, loss of revenue, but lif:~, health,

and ecology have greater importance for the pe oo Ie , I Th is

shOWS a concern for preservation of wholesaneness of

ecology.

The unique nature of water rights ca uso s a.

mmbe r of procedural problems when it is forced into forms

of action. vlater Dis~>utes include claims involving r:i,.ghts

~n the commons as well as water drainage and so forth. Such

disputes are important and fr8quent, since water flow,

;100dS, accretion etc. tend to change the situation in ways

that may generate controversy between the whole village or

district and often touch the interest politically as we11

as economically.5 Water disputes, clearly have both a

collective a nd an individual d ime ns Lon , ~e-m'3Y-3,r=.ise-

d_~;O:n. These may arise arnonqs t, the beneficiaries and/or

between individua Is and the goverrrnEmt, about such Ls s uas

as ant it lement to certa in soc 13 1 benefits because of the

supreme va lue placed on water by the human k Lnd ,

~uch canplicated .pr'ob Iems can be best understood

on the loea 1 leve135 s uch Cases are de peride nt; uoon Loc a 1
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customs we 11 known to the fa rmez s , P~rticul"1rly in F:.",n~ct

of disputes arising in rural ann semi urb~n arc'5, there is

much conc ili.::ltory pr"lct ice to r o s o Lvo th,~ '1l1.tt~r.

Conciliation~cm5 to hVJe had more mer it in W:ltor c.rse s '1S

it t3.k2S the problem from s oc i.a L, p01itic~1 & 12g'11 '1sT,);;cts.

However, highly developed system of a0judic"1tion bvs r=J.thor

crmo Let.e Iy displaced conc Ll Lat.Ion ms .'1 method of ~ispute

resolution, except where s pec Lf Ica L'ly provide 0. for. L:iws

in th is 'lrc1. determine wtFlt be longs to everyone, :tn(~ who

const itutes everyone.

In determining wh3t be longs to e vo ryonc , the la.w marks

frontiers, firstly, to r e-nove uncer t a Lnt.y, a nd sec onr' Iy, to

determine where "'\ction ma y be t'1kcn against the offend ing

P'lrt~y, if it ove r s t e os the pr-cscr Lbed limit, :lnr: whC\t 'lction

to t'lkc. How to regub.te the conduct of the "lorninistr:ltor

and provide proper r erncd Io s to the vict ims ag"\ inst a buae of'.

exercise of a.dministr:ltive c1 i e c r c t i o n is th~ b as Ic ch-i Tlanqe ,

'15 t''''cre is an une qua I b'lrg'l ining p0WCr bct~~n the p'lrt Io s ,
effective

Right of / access to j ust iCi~ is of paz-amount;

importance since possess ian of rights is me an LnqIe s s without

there being qny mechanism for th0.ir effective vin0ic3tion.

To m~ke the right effective, their viol.::ltions :lre to be

trc"1tsd 'speedily', 'effectively', .'lnd 'equit:J.bly· as

th0~e ~rc the measuring scales of effectiveness ~f any

dispute" institution. Another source 0f effeciency is

ernph a s Ls on 'finality' which ensures th3t 3. clecision, once
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.,!; d ~ill not be ~ltered. The r'e duc t.Lon of the c ost;

:,}'tiOn of the litiq~tion m,ke the Lnsc Lcut Lons

to ordin~ry people.

Judie 131 courts a re the tr::lo. it Lonn L "3.nd f orma I

Judici'!ry in Indi:'l is ca'P3ble of cons Ir'e rnb lc

.;~ unity from political pressures. How-:3vcr, there are sane

jIlrOCedur31 b3rriers. This institution is socb.l1y '3.nd

I:ulturally more distant fran ssme segments of the popuLvt; ion

''than fran ot.ho r s , In India, in3'l economic'3.lly stratified

society, highly structured '!rlversary system consisting of

high 1y tr~ined b.wyers ann oxpe ns Lve expert witnesses do

place severe limits on the "lccC'ssability of our courts for

sm~ll claims to be made by th0 ord i.na ry poor man. Heavy

litig3ti0n costs, including court fec, 'rofessionals fec

and the de lays a nd ~istanc(> deny poorer cit Ize ns acce s s ,

ther8by f3.vouring ~althy 3.n,~ i~luenci;:\l litigqnts. Abuse

of power can be detected 3nd curbed by the j ud Ic i"3.1 process,

but in nine C3.SCS out of ten, the process is simply

inaccessible for the common m:\n because of these b3rricrs.6

Though the Supreme Court has he lr. th'3.t the proce-turc does

not st"1n~ in the way of access to just ice to thc weaker

sect.Lons and that the power of the court is not only
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7injunctive in ambit but ,also r'eme d La L in SCOP3, still

there is ample to ach ieve in th is aroa , Concept Cif Loc us

standi has been widened by j ud Ic La I activism by permitting

Social Action Litigation but; these are on ly subj cc t Lve

views of the judges. Subordinate j udic iary, the first St'2P

of the judicial system still requires restructuring to rnake

it accessible f or the c orrrnon man. Though the object ive of

the paper is not to argue for the r-e p Iaceme rrt of the

traditiona 1 State lega 1 System but to device a pr-occrture

anned '3.t rnaking it an effect ive forun. Th is pape r is to

highlight the 3.vqilable for a for resolution of such

resource conflicts an:"'t to trace a b"\lanceo forum for

resoluing conflicts of interest. The main ernpha s Ls is on

the question as to 'why only Soci::J.l Action Litig"1tion t in

th is are·3,. Efforts::lre rm de to suggest means to ach ive

the following objectives a

~reduc ing court oVercrowding
~lowering barr Ie r s to access to the forum
-to ensure consideration of equity in the mind of
the disputeresoluing =iuthority

_to introduce an e co Loq Ioa I per s pec't Lve while
resolving disputes concerning Wlt~r resources.

While evaluating the3vaih.ble b Ie r-i.rch Lca I

set up of administr3.t ive bodies as d is ":'Jute ba nd l Lnq forum

following f3ctors will be taken into consideration:

-Dispute processing structure .avail3.ble
;".Tyl'pes of disputes involved
_Administrative Bodies eXp;)rtise in the fie Ld
_Whether a quest ion::>f law or f:lct is involver.
"!"~nherent slXlcialisation and differentiation within
. the, '4ifferentiation within the ;l Ls pirte institut Loo
i.e. 'provisi6ns of appe.31,revision or review means
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of co-ordinstion between the aaninistrative bodies and

jUdie ia 1 courts.

3. E!:2b lems of Procedure

Civil Procedure Code, 1908 which lays'down

detailed provisions with regard to the procedure to be

followed in civil proceedings is so technica 1 and cumbersome

that in maj or ity of the crses procedura 1 wrangles outwe igh

the real issues. Relief of injunction against polluting

oornpa n Ie s can be granted on ly if the vict im can show to the

court that the inj ury caused is of such magnitude that it

cannot be canpensated in terms of money. Writ petit ions

lie only against the State and 'other authorities' as

c ontemplated in Art 1c le 12 of the Const it tIt ion of Ind ia.

Supreme Court now has widened the scope of the provis ion to

inc Lude even a req1stered society and some private bodies

also.
8

Now State can al~o be made liable even for its

. . 9
anacr.Lon ,

In criminal prosecutions it is for the

c onp La Lnant; or the prosecution to prove the intent ion of

the accused to canmit the of€ence. However, concept of

'no faul~ I theory is evoloinq in some of the rec~nt legis

10lat ions c-oncerning Water Resources Management. lack of

aoc c s s to the. necessary informati~n is another maj or hurdle

i i t \.) • lid'e s oeo La L'ly n pollut on eases 'cftect.l.ve y v n l.cate

gi: Le vanoe s ,

In short this paper will ana lyse !ega 1 conflicts

~) wat2r Leq Ls lat ions mainly in areas of Irrigation, Fish~ries,
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Pollution, Ferries etc., to trace the procedural barriers

relating to jurisdiction, locus s't a nd s , pleadings, eviC1encc

etc. Main emphasis will be on the structura 1 pzope rt; ies on

the disputes, in particular, role of the intervener,

evolution of the principles of natural justice, limitation

pe r Lod , fina lety clauses etc.

Though for a proper evaluation of the system

fie ld work is the best technique, it could '1ot be resorted

to because of some constraints. Therefore, social practice

in the fie ld of resoluingconflicts may not find much place

in this study. The aspect as to how the traditional

machinery for resoluing them has failed and how the new

machinery, being introduced by the legislative measures
. . a,lso

deal with these canflicts ift not covered.




