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people's claims can be dea'lt with q ree t.e r c Lar Lt y on ly

after we have probed the questions concerning the st-)1::S

rights and the pe op Le ' s rights in more detail. I£t us,

therefore, now 'turn to first document the existing l~w from

these two pe r-s pac't.Lve s , before entering into the policy

cpestions •• In each case the lega 1 framework can be

discussed in terms of f our types of rights, d?p:.::nC, ing u Jon

the sources from wh Lch they arise: customs, legis lat ions,

courts and learned opinions on interpretations (incohate

rights). These distinctions are for convenience of unde.r-

standing. In actual practice there is a great deal of

overlapping between what may follow from statuates and what

from customs or court dec is ions.

II.O.O.

11.1.0.

The Rights of the People

Customary Rights

In India, even before the caning of the Lim inat ion

Act and the Easement Act, various species of servitudes and

easements were known, both in the Hindu and the Muhamadan

6
Law , The earlier English law as applied to India,

dist inguished between servitudes of, two types: easements

and 'prof its ~ pendrs.', In J2Eofits ~ ~re the rights

ware to be exe rc ised a long wi.t.h ce r cs in dut Les , Those in

which there were only rights but no duty to be performed

wcre ca Ll.ed e a scme rrt s , It also meant that no special

profits were to be g3in8G by the 8xercise of such rights,

it was only a matter ofjaining certain conven Ience s ,

Economic beneftts were to be made only through profits
I,
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So. pendre.

The EasemGnt Act, 1882, legitimizes custcm~ry

rights of the p0091e, and 9rovid8s two rules for recognition:

i)

ii)

by 100g usc or prescription (Sec .15)

by Loco I cust oms. (Sec. 18)

Section ~ (6) of the Act recognizes custo~ary rights i~ or

over immovable orooe r't y which any pe r sorr, the public or

even the government rnay possess, Lrre s pec't Lve of other

immovable pr ope r-t y , Thus, a right 11ay exist by cust on in

which san: people are orrt Lt Led to take l'!"lter from another's

Land , Such a right may be enjoyed by a £luctuatinq body

of persons or even ind2cincd classes. This includes rights

for water Ls s uinq from '3 well, spring, spout or flowing

water in government or pub lie oLace s , Ac cor d iri-j to the

Easemsnt Act a pez s on , b owo ve r , has no natura 1 or cus t onary

right o ve rv rtroundw.atie r , whe t hcr co Ll.act.od in 3. Hi"> 11, or

pas s Lnq through sor rncs or flowing in undef Laod course.

Any dimunition of such W3.ter by nei~~bours, hence, gives

no ground for action under the Easement Act.
7

11.2.0.

1I.2.1.

Right~ Croat8G. by Jur~stic Acts

Limitation_~ (Juristic).

In the eJ.r lier '::>8r iod the court j udgme rrcs most ly

followed the c onmon law tradit ion of regognizing the

c us t cma r y prac-t Ico s , This situation continued during

the earlier phases oE ~he Susement Act, where both the

author ity of precedents, such of as Rac~ v. TiVard, as we 11-- -
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3.S th"lt of E.3.sement l\ct its2lf (vA-lich too recoqnioz(>e) tl';r.:

cus t.ona.ry pr3ctices) were in use • However, :l:ct':;r t}-,~

e nforccnc nt; of the legis b.t ions, such 1S the 3.::..ngal

Irrigat·ion xce , 1876 ':tno. the Land AC1:uisition Act, 1894,

becane more pre va Ient , tho court dec is ions tended to li-nit

themsc lves more and mor e 1.:0 interpretation of the st'1tU:lt'~.s

for substa~tive matt2rs ~n0 looked less tow3rds thp.

pre\9:Ililing customs.

In the earlhc:r-m2.se, th:lt is between 1850-1890,

the fact th~t the courts drew their inspirat ion fran

customs and t~e can~on l~w tradition can be seen, for

example, in the manner in which the issue of' limit'ltions

was handled by the courts. The Limitation Act of 1859,

Section 1 C1(12), pr~ided tw~lve years as the period of

un Lnt.e r r uoced enjoyment to ,,"st==iblish nnd casement.

Following~ v ; ~ and the custans, 1.11 Jov Pr'lkash Singh

v , Ancer A1lv (1868)8 the Bengal High Court recognized

this .princiole, which w.J.s soon followed by Ponnuswami v :
. .

9Collector of Madura (1869) , by the Hadras H ighCourt.

But in Narotam v. Ganp'1traY (1871) 10, the Bombay High

Court dec lined to accopt th is rule on the greund th'lt the

established custom in 30mbay required a period of twenty

Y2:.lrs. The Limitation Act W3.s consequently amend8d in 1871,

to provide the acquisition of easement, whether affirmative

or n2g3.t Lve , by its cnj oy-ne nt; over twenty years. (Sect,ion

27). The differences in lirnitation were attempted to be

regu Lar ized through statutory orovd s ions.
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Limitation ; (St~tutory)

As noted bel:or~, the c~rlier ferms of the

LL~it3tion Acts (1859-71) of various stat2s d€pend~d uoon

cust.om s in e s t ab Li.s h Lnq th;~ length of time 3 use had to be

enjoyed to bcccme 3. right. But as laws began to be more

stringently codified the derendency on custans began to

lessen. The Limit;'3.t ion A<rt, IX of ~9Q8, p,rQvided for the

acquisition of an e a semcrrt; by 0rescription aglinst the

governme nt in a period of sixty y(~ars. (Section 26). The

Limit:ltion Act of 1908 has now bp rr:ope"3.led and r3iJ1-3ced by

the Limitation Act of 1963. This Act reduces be sixty

ye s r s period to thirty y car s , although in Section2.C1(1)

it carries over the definition of 23sem8nt from the 1908 Act.

11.2.3. Rip3.rian 1;>"ights

All rights of the' ~Je~ple bave not de oendod u oon

grant or owne r sn Lo of lc:;yJ or s't re am , RilJ.'3.ri"l'1 owners h nve

had a natur s I right - ~l.E. n-3t ur'11e, inc Lde rrt t a the ownersh ip

of the hnd~butting u pon the stream. In fact, the e s't ab Li.sb»

rnenta~d r2coJnition of r Lpar Lan rights, in the c a r l.Le r

:;*1ase as well a s in thi.::: 13tt~~r phase post 1890 till modern

times, has occured m~inly through the cam'llen law 'll0thod of

r ec o-m iz ing cus t onar y b,\v and natiura 1 rights. The existence

of the fact that rip~ri~n rights arc natur3.1 rights was

acce ocod by t.he Privy Council in 1932, in Secret,3.ry of St"3.te

S 'dh' , 11v , 3.nnl. ar e i u , The f:ict was recognized and est'lblished

even after Independencc by the Patn~ Court in 1954 in

12
R:lm Segak Kaz 1. v ; ~amqir Chaudhary.
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. -#~"/"...!~~ The de t.s LIs of the r i:)':lrinn rights, as e s t ab 1 ished

by the courts, are as follows. A riparian owner h':ls ~

right to use the water of the at.r e am which flows P3St his

land equally with other riparian owne r s , and to n3.V8 the

water 'come to him undiminished in flow, quantity or ~Iuality

and to go beyond his land without obstruction. All th'2S(:~

norms were recorJOized ~nd reaffirmed by the Allahabad

13
Court in 1935, in ~~n PrasrS. v , Meng.wa# But the

condition for the exercise of t.be se rights was specified

by the Privy Council in 1931, in D':1"10OO J;lah iQ!.! v ,

Tuck She in, 14 which laid down that it is e s se rrt La l to the

existence of this right that the ownerls land should be in

contact with the f Low of the stream Cit least at the time of

ordinary high tides. This rights of thp r LparLan owner is

sUbject to the right of the lower ri?arian for water to flow

in the custanary manner down to him. In yippalapati v :

Raja of vizionagapp,15 it was also 13id down that inter

fe rence with such flow is an acr Lonab le wrong, S08C ia lly

When the flow is totally cut off. It is to be noted that

the fact that no riparian owner is entitled to obstruct a

pub lic river with a dam , W2S not on ly reasserted in Jaganath

v. Chandrika,1619 19, but is 3 p~rt of our Code of Cri~inal

Procedure of 1898, (Sec .133). Riparian owners are

permitted to obstruct the w1.ter. on ly in emergency condit ions,

such as to protect themse lves fi-Oil flood. 3ut here ::-too,

17
the. ~anpira Tea Co.. v ; GoP? lpti.r- Tp.a Co. Ltd.' asserts

tpat no .r;ip'3:r Lan is ..x~ rmit b~d to turn the flood H"lt€r 1 .
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into h is ne ighbour I s property •

AS regards the rights of the upper and the low€r

riparians, the courts recognize the custom that the

upper r ipar ian has the right to use as -nueh water ~d

as convenient for ~rrig3tion, without materially

diminishing the amount for the loWer riparian. However,

the author ity of Sethara~~lingam v : ~n.da Pad3¥'3.c pi 18,

of Madras High Court, asserts that in case the lower

riparian feels that there has been an actual material

decrease in the s upp l.y of water to him them he has a

cause for action. It is significant to note in this

context that as the case 8ade law of the land stands,

the lower riparian owner ::'-005 not have a right to

inundate or s urrner qe the land of the upper riparian

by obstruct ing or bu i, Lding a dam on the rive r , Th is

was established by the Privy Council way back in 1925,

in ~aung Bya v. Maung Kevi Nyo.19 (see also Debi Prasad

20v , Joynath. )

As regards dr3 inage, the Me Ie pat Madheth il

21
v , Neelaman~ case lays d own th3.t the upper riparian

has a right to drain off access water through channels,

but in a manner which may be injurious to the lower

ripariap. The jUdgment also provides that all such

rights are available only in natural str.9ams or r Lve r s ,

and not in art ifician cc'nals or water courses. legal rights in
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such courses c~n be claimed only by grant, contract or

prescription. The Alluvion and Diluvion R€gulation of 1825

~ection 5), however, states that even Where easement rights

are available in this manner, the permission to obstruct

or drain the channe 1 cannot be granted.

This is a b):'ief account of the court made law.

let us turn now to see What rights are avai lab ie to the

people under statutory provisions.

11.3.0. Stauutory Righ~

11.3.1. Properitary Rights

The first legis lative act wh.ich explicit ly

provides for rights of the people (bearers of righ~s and

duties), is the E3.sement l~ct of 1882. According to this

Act there a re at least three 'tlays in which the st:'lte C3.n

provide rights to the pe oo Ie ~

i) by expre s s gr. a nt ~ect ions ~ 8-11).

LL) by transfer of pro!~rty (Sect ion 13).

iii) by pre sc r iption (Section 15) •

Besides these, as mentioned earlier, this Act also recognizes

the customary rights o:E the people (Sect ions 2 (6) ,15,18).

Prior to the Easement Act the earlier laws

recognized (or provided) rights implicitly (by implication).

They did this by protecting the violation of the natural

rights they presumed a lready to be in existence. The laws

wh Icb protected the rights in th is way are the Limitat ion

Acts <1859-71); the ~'lorthern India Canal and Drain3.geAct,




