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people's claims can be dealt with greater clarity only
after we have probad the questions concerning the stat.s
rights and the peopla's rights in more detail. Iet us,'
therafore, now turn to first document the existing law from
these two perspectives, bhefore entering into the policy
grestions. In each case the legal framework can be.
discussed in terms of four types of rights, &2pending uoon
the sources from which they arise: customs, legiélations,
courts anéd learnad opinions on interpretations (incohate
rights) . These distinctions are for convenience of under-
standing. In actual practice there is a great deal of
overlapping between what may follow from statuates and what

from customs or court Gecisionse.

IT.0.0. The Rights of the People

Ir.1.0. Customary Rights

In Ihdia,.even'before the coming of the Limikation
Act and the Easement Act, various species of servitudes and
easements were knoWn, both in the Hindu and the Muhamadan
Law.6 The earlier English law as applied to India,

distinguished hetween scrvitudes of, two types: easements

and ‘profits a Qendre', In profits 2 pendre the rights
were to be éxerciséd'along with certsin duties. Those in
which there were only iights but no duty to be performed
were called eéscments. It also meant that no special
profits were to be gained by the axercise of such rights,
it was only a matter of 7jaining certain conveniences.

Econanic benefits were to be made only through profits
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a pendre.
The Easement Act, 1882, legitimizes customiry

rights of the people, and provides two rules for recognition:

i) by long usc or prescrintion (Sec.15)

ii) by local customs. (Sec.18)

Section 2 (6) of the Act recognizes customary rights in or
over immovable proxrty which any verson, the public of
even the government may possess, irrespective of other
immovable prooerty. Thus, a right may exist by custom in
which somz peovple are antitled to take water from another's
land. Such a right may bc enjoyed by 3 fluctuating body

of persons or even indefincd classes. This includes rights
for water issuing from 31 wcll, spring, s»out or flowing
water in government or »ublic »laces. According to the
Easement Act a persoa, howaever, has no natural or custonary
right over aroundwater, whether collected iﬁ a well, or
passing through sorings or ¢lowing in undefimed course.

Any dimunition of such water by neighbours, hence, gives

. 7
no ground for action under the Fasemeat Act.

II.2.0. Rights Cr2ated by Jur%;tic ACts
II.2.1.  Limitation: (Juristic).

In the earlier oeriod the court judgmants mostly
followed the common law tradition of regognizing the
customary practices. This situation continued during
the esarlier phases of the Easement Act, where both the

1

author ity of precedents, such of as Race v. Ward,as well
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as that of Easement Act itszlf (vhich too recognized the
customary practices) were in use. However, 2fter tho
enforcemnent of the legiziations, such as the 3:ngal
Irrigation Act, 1876 and the land Acguisition aAct, 1894,
becane more prevalent, the court decisions tended to linit
themse lves more and morz2 to interpr=tation of the statuatns
for substantive mattars nd looked less towards the
prewiiling customs.

In the earlier ochase, that is between 1850-1890,
the fact that the courts drew their inspiration from
customs and the canmon law tradition can be seen, for
example, in the manner ia which the issue of limitations
was handled'by the courts. The Limitation Act of 1859,
Section 1 C1(12), prowided twelve years as the period of
uninterru»nted enjoyment to establish and casement,

Following Race v, Ward and the customs, in Jov_Prakash S ingh

v. Ancer Allv (1868)8 the Bengal High Court recognised

this princiole, which was soon followed by Ponnuswami v.

Collector of Madura (1869)9, by the Madras High Court.

But in Narotam ve Ganpatray (1871) 10, the Bambay High

Court declined to accept this rule on the ground that the
established custom in 3ombay required 3 period of twenty
ycurs. The Limitation Act was consequcntly amended in 1871,
to provide the acquisition of easement, whether affirmative
or n=gative, by its cnjoyment ovaer twenty years. (Section
27) « The differcnces in limitation were attempted to be

regularized through statutory nrovisions.
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11.2.2, Limitation : (Stztutory)

As noted beforn, the earlier forms of the
Limitation Acts (1859-71) of various statcs depended upon
customs in establisning the length of time 3 use had to be
enjoyed to become a right. But as laws began to be more
stringently codified the dependency on customs began to
lessen. The Limitation Aet, IX of 1908, provided for the
acquisition of an easement by nrescrivtion agiinst the
government in a period of sixty years. (Section 2€6). The
Limitation act 6f 1908 has now be renealed and renlaced by
the Limitation Act of 1968. This Act raduces be sixty
years period to thirty v:ars, although in Section 2.C1(1)

it carriés over the definition of casemcnt from the 1908 Act.

I1.2.3, Riparian Rights

All rights of tho perple have not depentGed unon
grant or ownershio of l=nd or stream. Rimarian owneors have
had a natural right - nre naturale, incident to the ownership
of the land abutting unon the stream., In fact, the establish-
ment a2nd racojnition of riparian rights, in the carlier
chase as well as in the latter phase post 1890 till modern
times, has occured miinly through the commen law methdd of
racogniz ing custonary law and natural rights. The existence
of the fact that rivarian rights are natural rights was

accentaed by the Privy Council in 1932, in Secretary of State

R & |
ve Sannidhiraju. The fact was recogniged and established

even after Independence by the Patna Court in 1954 in

<

Ram Segak Kazi. v. Ramagir Choudhary.
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The det2ils of the riparian rights, as edtablished
by the courts, are as follows. A riparian owner has 2
right to use the water of the strzam which flows past his
land equally with other riparian owners, and t© have the
water come to him undiminished in flow, quantity or juality
and €o go befond his land without obstruction. All th2se
norms were recognized and re2ffirmed by the Allahabad

Court in 1935, in Hanunan Prasad. v. Mengwa,13 But the

condition for the exercise of these rights was specified

by the Privy Council in 1931, in Dawood Hahimi v.
14

Tuck Shein,

which laid down that it is essential to the
axistence of_this rightrthat the owner's land should be in
contact with the flow of the stream at least at the time of
ordinary high tides. This rights 6f the ripariam owner is

subject to the right of the lower rimarian for water to flow

in the customary manner down to him. 1In Vippalapati v.

Raja of Viz_ionagarm,15 it was also laid down that inter-

ference with sugh flow is an abtionablé wrong, snecially
when the flow is totaily cut off; It is to be nqted that
the fact tﬁat no riparian owner is éntitled to'bbstruct a
public river with a3 dam, was not oanly reasserted in Jaganath

Ve C'.Jl”sa‘:xdrika,l-6

1919, but is a part of our Code of Criminal
Procedure of.1898, (sec.133). Riparian.owners are

penniﬁfed to obstruct the witer only in emergency conditions,
such as to protect themselves from flobd;b 3ut here:tng

the Lankanpara Tea Co. v. GopglpdrnTea Co.Ltd;l7 asserts

that no riparian is gannitted to turn the flood water .-
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into his neighbour's proverty.

As regards the rights of the upper and the lQWQI
riparians, the courts recognize the custom that the
upo2er riparian has the right to use as much water ad
as convenient for drrigation, withcut materially
diminishing the amount for the lower riparian. However,

the authority of Setharamalingam v. Ananda PadayaChils,

of Madras High Court, asserts that in case the lower
‘riparian feels tﬁat there has been anm actual material
decrease in the suppoly of water to hiﬁ them he has a
cause for action. It is significant to note in this
context that as the:éase nade law of the 1land stahds,
the lower riparian owner does not have a rightrto
inundate or submergs the land of.the uorner riparian
bj obstructing or bhilding a dam on the river. This

was established by the Privy Council way back in 1925,

in Maung Bya v. Maung Kevi Nyo.lg (see also Debi Prasad

Ve Joznath.20)

As regards drainage, the Melepat Madhethil

Ve Néelamang?l case lays down that the upper riparian
has'évright to drain off access water through channels,
but in a manner which ma? be injuriéus to the lower
riparian. The judgment also provides that all such
rights are available only in natural streams or rivers,

and not in artifician c=nals or water courses. Iegal rights

in
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such courses can be claimed only by grant, contract or
prescription. The Alluvion and Diluvion Regulation of 1825
(section 5), however, states that even where easement rights
are available in this manner, the permission to obstruct
or drain the channel cannot be granted.

This is a brief account of the couit made law.
Iet us turn now to see what rights are availhble to the

people under statutory provisions.

IT.3.0. Statiutory Rights
II.3.1. Properitafy Rights

The first le’gislative act which explicitly
provides for rights of the people (bearers of rights and
duties), is the Basement act of 1832, According to this
Act there are at least three ways in which the state can

provide rights to the peob>le:

i) by expresz grant (Sections : 8-11).
ii) by transfer of prooerty (Section 13).
iii) by prescription (Section 15).

Besides these, as mentioned earlier, this Act also recognizes
the customary rights of the people (Sections 2(6),15,18).
Prior to the Zasement Act the earlier 1aws‘
recognized (or provided) rights implicitly (by implication).
They did this by prbtecting the violation of the nétural
rights they presumed already to be in existence. The laws
which protected thé rights in this way are : the Lhnitation

Acts (1859-71): the Jorthern India Canal and Drainage Act,





