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Ve Alvernaivives Vo Imprisoumsui: The Cas-
for Probatiou 1in Water Law

Thexre are two majoxr approachss of punishm ut -
harduosed approach and the treatmut approach. The
first approach revolves round vhe deierrent pxiuc1p1¢
and 1s based on the idea that punishmeut detexs erime,
Thus punishmsnt, under this approach, 1s cousid~red
as an eud in iyself, 1In all oux lawé iu geweral and
water law in parsicular, degerreute is the basic
sqcial objéctivé for discouiaging'large popul asious
from commivtiug crimes. ‘prever in vhis abprOach
we fail vo disviuguish vhs pesrsoualicy of the
of fzuder - 1. &héaa who may be daagerous
1) communicy and who may uov be so. @.a;so'fail
1) appreciace.unf soclal objective of the puuishe
m-ué 1¢s¢1f - 1.9, nov merely punishiug therrféndPr
but‘aft@r takiug accouut of his social and economic
féctors, r¢forming'h1m by giviug valus to his dignity
and sglf'wqrnh.‘ Thﬁiefdre iu ¢he treé=c¢mFnt approach
she fuudaméqnal objeevive of punishmentais not merely
deterrgnce but an';mprovemu@t~or alveravion in the
unaecepiabl: modes of conviet's behaviour, In this
wgy ﬁh:'treatmaut approach balauces botvh thé rights
of thﬁ communidy asAwéll as thosé of the conVicth’
pérséa. 'Ths.system of treavm-ut in our law which has
¢h> poceucial of cariyiug all.thege possiblilities is

probaviou,
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Befors aualysing the suitability or viability
of probatibn in wav:r law i¢ would
be betTAL to appreciate vhe fundam~ntal principles
of probation as we have adopted in our criminal

justice system.

Probation is derived from the latiua word
Probo meaniug I prove my'worth."Tne reasoniug for
the iucorporation of the coucept of probation in the
criminal jusvice aygnem.is'bést-stated by th”

Marisou Commiciee in the fqllowigg woxrdss

Socieﬁy must protect iys-1f against
ﬁhevwrougdbér. It must show its dis-
approval of crime. Butv we take it as
axiomatic vhai a sdociety whoss morality
acknowledges the wortn'éud d;gnity'of fach
of its'uﬁmbers myst seek,‘in'fhlfilliug

v hese objective, with miuimum 1uﬁerference
with 1ife and 1ibirey schat is cousistent
with ﬁhem. We see piobatibn as épito@iZing
$Qciety uhrough-tho'superyision té which the
'offkudﬁr is :eqU1ied to éubmit, IV bbth
miuimizes vhe restriciion placed uponihim
aud offers him the héip of‘sgciéty in ed-
justing his couduct o ivs déhandg, | It

9=°ks %0 svrengehén the offeuder's resources



50 that he may become s more respousible
me mb=xr of the‘communiuy which mus% also
play a part in xehabilitating him. The
offendar is conditipnally ai;trus ted with
freédom 80 vhat he‘ggy'leain vhe social

dusvies it ifnvolves.

Morsover imprisonmeni cau uever be a correct
device for’punishihg~all deviéut bchaviour. Impri-
soumsus may be appropriaté %0 deal with certalin
class of offeuders who are a risk o the socisty
et large, buv uhere'éxe gevérai spp§if1c'cases
whexe 1m§ri$odment.may be couucer productive.

Iu such cases iustead:of becomiug 3 uséful‘citizen,
the offeuder may become a tough and frustratéd indi-
vidua1.73

Though in India vhe ides of relaasing an offender
af»@i admoulnlou was euvLsaged by the writers as parly
as 300 B.Bﬁ74it was crystallized indo actual lﬁgal
prlucipl by 1LS ad0ption fixsx iu the criminal pro-
cedure code 1898 ;ud mora txuly with she enacument of
the Probetlon of Offﬂnders Acv, 1958. Undar the Act
ueivher ghe 1ncredien»s of hhe offeucs uor the units
of ssudeuce gre disnurbed but a pxovision 13 made
o help uhn rnformabiOn of an accus@d thxouvh the

76
ageucy of ohe coush. -



_Probation is pov specific:ally d-fiued unc -y
th? Act. Itv was, however, d®fiped by the Fuglish

staudard Probavion Act of 1955 1u ¢h* followiug words,

Probavion 1s a procadure uudcr which a
defepdaus, fourd zuilvy of é crim= upon
vzrdict or plea; 1s released by th? coust
withouv imprisonmrut, subjeet to the coundi-
tious, 1mﬁosed by the court and‘subj?ct e}

che supervision of vhe probation service.

1he probation of offend~rs Act 1968 has
removaed vhe limitacions based ou 2g¢, s§x.and
xepiti&% of offencas'COntained in seciion 8562 of
uhe Cr,P.G. 1898, Now releas- on probation is
available to 3ll offeuders provided thry are
counsidrad Suitablé by the court for such treaiment
regardless of ag?2, sex aud previous coﬁviction if.
¢he offcuces commivied are nov puuish&ﬂﬂ'with
death and lee'imprisqnm@uﬁ; -Thﬁ rstionéle for
axclus:on lies in ohe facvu tnag'uhe offeuces fxelu~
ded from vhe seops of whe Apey are m_oi-e serious au—i
hﬁuiousAoffeucés.

S on
Th= court cau release an offeunder/probacion

of good conduci afger due'admonition. ‘Folloving'
ar~ sh? couditloans on which disgret;on'for such release

1s o b7 Axercised by uhe'couitz

{1)  thav uo previous couvicuion should have

"be-u proved againsy himg



(11) “hat vhe counvictiug ecouryv should be of zi
opiuion chat having regard o vhe circumsi=ices

of the casc iucludiug th® navure of the offepyee and
¢he characver of ihe offeunder iv is expedieus so

o do.

(111) snav the offender should have beeu found

guilty of on® of the following offeuces:

(a) thefi under section 379 IPC;
(b) thef¢ in buildiug uuder secvion 380 IPC;
(c) shefc by servauuv und=r seceion 381 IPC;

(d) dishouest inappropriation of property
uuder seccion 404 IPC;

(2) cheacing und=r secvion 420 IPC;
(f) auy offeuces or wiuvh oxr with
both uuder vh® IPC or auy ovh*1 law.
Au ord2r of admoniviou is she fiunal order agaiust

¢h couvicued person and putvs au Aand o the cas-,

Th® Acv vests in ¢he courv a discr=vion o
releass 2 persoun found guiliy of haviug commitied
an offeuce nov puuishables wich deaih ox imprisoument
for 1:f= on probation of good couduct.  Th* bond
to bs Taken shoyld be uov only o keep vhe peace ard
be of good bebaviour duriug probzéion period, but
%0 Appsar aud recéive s®nteuce whau callad upoh

duriuz such pexriod oA his failuxe to'observﬂ the



~condiviouns of ©he boud%’ I1¢ 1s,bowever, necessary
ﬁnat the offender or his surity has a fixed place of
abode or regulcr occupénion iu ¢he place over which ’
vhe courd ex"rcises jurisdictiiou before it releases

| him oun probation.S;

The Aev also empowers the court to require
relsased offender vo pay compeusatvion aud costs o
ihe iujured paruy. Sﬁction 5 provides chav ©he
couwrt direeting vhe release of an offgndar uud?f
sect50n 3 or 4, may, if iv vhiuks fit, make at

the same time a3 furihexr ordsr dirsciing him to pay:

(a) suen compénsauiog as she court vhiuks
reasouable for loss or iujury ecaused to
auy persoun by vh® commission of an

offencas and

(b) such costs of the procesdiugs as the
- 82

courts vhiuks reasouable.

Th= Act piovides for rescvrictions on impri-
soumus of offenders under 21 y=ars of ag®. Such a
pParsou can wov W seniteuncad 0 impriépnmﬂnt ynless
n® is considered Busuitabls er péiug deals With
in auy ouher mauuS:_aftar due considératign of a

v 83
report from vhe probajion officer,



Siuce vh? maiu puxrpos? of th® 4iC¢ 1s r-for-
macvion and rehabilicvatiou of the offeudexr as a us~ful
aud reliauc member of vhe society aud o briug social
uranQuility, sec¢iou 12 of ¢h® Actv removes disqualifi-
catlou,-if any, attached witvh a couviction. Thus ghe
offeuder is Savéd 006 ouly from the deleivr®ious aff=cis
of jail life butv 1s also assure~d ghat he shall not
suffer from auny disqualificatvion consequ<ut to such
couviciion. This benesfiv is availabi° to all offeuders
releas~d ou admonition or on probatioun of good couduct under

this Acv, notwithstandiug'auyuhiug COutainéd ia any
other law. Moxreov=x the see¢vion 13.3130 applicable
to service cases and thus s&rves che accused fro
suff+riug she eousequeuces of convicvionﬁg |

A parusal of tvhe sallieuv features of the
Probavion of Offeuder pct clearly iudicates chat the
ACY has a very good povcniial for wacer relaied
offeuces. Followiug are uvn= four solid xrPasous on
vh® basis of thcn vhe applicavion of érobatipn in

waser relaged offences may svrougly b2 argu~d:

1. Mosv of ihe water relaved offeuces uudax IpPL.
wayer pollusion pcvw, irrigatiou and fish@iy statutas
¢aC:, ar® nosg bpuious ig navure. }Tnﬁy aré rather the
producté of socio-¢conomic conditious. For example

under scciion 430 of the I.P.C. vhe caSH.lew
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indicaves chae vhe diminucion of was'T supply wES
c.:used nos with an iuveut <o injurs vh® oivher

par¢y bue to fulfil oune's own.g-’-nuiup ureds, In
such cases imprisonmrute 1s wot the right thiug wo
b iuflicied on vhe accused aud the imposivion of
fiue aloue may 6ot have apy real deterrent effect

on ¢He off~nder.

2. Restitution vo che injured.party by way of
~awardiug him comp@nsation 30 be given by vhe
accused as a condition of probation assﬁr@s greaver
soclal granquility, pxqvidas fusivanut relisf vo the
1njuxed aud hreeds serong s-use of soeial jusiiee.
wnil= ghe accuseslis couveyed the message thus he
musv play vhe gamr by socizuy's rulss or be prepared
¢o suffer tre cousequepces,'uhé injured
is aisq asspred at the same

tims that vhe accused is wos odly couvicyed, bui the
damsge iuflicced on th? injursd will also be compens
‘saﬁéd by ¢he accused, On ih= eougrary oha .;ﬁff*‘_o;

Luscivutional strucvure of coirgétion~1.°. pziéon,
ifvprison can awv ali.b¢ Qonsidéred as a correetional
fustisuilon, ouly Segxegatﬁé éud iusulatﬂ'chﬁ offeuder

aud vhus meraly reiaforces ihe uegaﬁivé valucs.
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3. Io our social siruccure the luscicusion Qf
imprisoum~uv 1t¢self couvribus2s o the couvicy's
poox s¢lf image., He is aware Qhan he is parwg

of a smsll minoi1¢y of caughv erimiuasls out of

a sumb=xr of p-rsous uucaughi for similar ciicum-
Svaucas. Tnis may develop a keen seuse of injuscice
iu hime Iu .'che cous: Xt of wager law 4v1_.olaum vhis
seuns¢ of iujusvice might be v°ry'st30ug. T owe
eucouragé probation iu ¢heilyr area th? probation
offic:xr should be atilp ¢0 apprecciats tha couvici's
feeliugs and provide him <The right couuselliug. This

will help iu dissolviug‘social vension in mauny areas.

4. The prescut legal x=gime of wauar law does not
vake iuvo accouud ¢h® real pracsicsl probl-ms @spe-
cially faced by the gover ume ut aud corporaie officials.
Probstiowu will uov ouly sav- them from loss of job aﬁd
other hardships bu¢ also provide in=m au opporvuniiy
%o uvilize vh-ir pot‘htial more coustru¢tively and
persuasively.

To: viabilivy of probavion iu commerc¢ial secior
may b will 1llustraved by g recenty cas%[iéBQ in which
b 0% sub-diviSLOual magistrate'of-Patna cduvicted v he
unlv mauager of 3ata Iudia Ltd., Patua uuder sections

41 aud 44 of Wager: (PIFV°ut10n and COuMIOl of



Pollution ) Act, 1974, for dischargicz ~fflu--us

of vhe faccory iuto the Ganga wivhouc¢ prior prrmiszion.
However, kaqping ig view the fact that the accus<d
had installed a trestmeut plaut and there was‘yothiug
on record t0 show agaiust his pravious auvicidents,
the court relsas=d the unlt mansger ou probatIOn‘
uuder secviou 368 of the Cr.P.C. 1978 on the
executiou of a pbnd'of Rs.2000 for a period of two

- years. He was direcved to mainﬁainipeace and good
conduecv during thatv period. A% prcs-;u‘c}hp is the
ménager (euv}iouméuu) and advisor iu the compauy

at Calcutta.
Th? detailed facts of the ease are s follows:

Th= complaint Was filed by th-ti: “hen m~mbey
secr=idry of.vne Bihar Stave Water Pollusion Cowtrol
an& Praveusion BOaid, Mr.Nageudra Das, agaiustv the
mauager of the Patua'uniu of fhe Bata stztving that
the Boaxd had given uos ices vo each esmablishmaut,
fucludiug the aceussd company o fuxnish the
iuformivion in the prescribed form about their
iusvallation, sysiem of,discharge or efflusats, if
auy, ecc. ‘Siuce vhe accused compauy was sivuatved

by tvhe side of the Ganga, it diachazged 1arge amouuts
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of efflu=nts without proper treavmeut direcily iuto
th® rivexr. The Board had asked the accusgd company
vo fil® an applicatiou aud whe proj=ct repori of
the vreatment plauc, 1f any, for the approval and

cousz2nt of the former.

The accuéed~company on Dec.1l5, 1979, filed
an iucompleta and irrelevaut conseui application to
the Boanrd. An cugineer of vhe Boaxrd, Mr.Shiv Shankar
Siuzh who verified the applicatiou,4found 1% Fablty
aud woy in accoxdance wivh the particuiars required
by ¢he Boaxd through 1¢s letier No.21l5 dt. 23.1.1980.
The Board rejecued vhe cous2uy éppliéauiou andA'
communicaied fiudiugs to the assured company in dus

coursee. The accused was asked to submis a detailed

projecy report regardiug the =ffluent trestmeut planv.

3ut the company did uwotv file any application,
despite repeayed rémiudars, seni by whe Boaxrd,
The compauy couviuuned vo discharge polluted waste

withous auy regard to vhe requirement of vhe law.

The Boaxrd, vhereaftexr, sfut 3 reglstered
ledv=1r 0 ©<he compauy ou 11 Septémbﬁr 1980 requasiting
it ©o submiv th® project report at the earliest. But
Lo project report was suv. The compauy,.howev@r,

‘promis= %0 iustall'the tteatment plant vary
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shortly in its 1l°viar dated 26 Sept. 1980. How v ,
¢ failed to ke2p i¢s promise aud uo Trestm-unv plauv
was iustalled. An assistauy chemist of wvhe 303:d,
Mr.Binod Bihari, made analysis of the water
discharge of the compauy. Ih his report daved

5 Jau., 1980, the chemiss svaved chat vhe effly=n
discnaiged by vh® compauy was highly pollyied., The
sama day the Board seut a registered letver %o

ths compauy giViug iv oun mpnuh's_timc, as last
chanca, vo iustall vhe treatment plant. However,
noshiug was doue. Thexeafter, t he Boaxrd 1in 16s

me *¢iug ou Novemb”r 21, 1980 passed:a r2solucion aud
accordiugly a.coﬁplaiut waS filed iu vhs court
agajiust the coﬁpauy, §1nce it had f2412d vo submit
a devsiled report regardiug efflusny treatment |
plauv. In spive of s=sveril leticrs bf'thq Board

aud ppblicafion of laws %ftems iu a local daily,

the compauy did notv reapond. Th= coghiséuce was
tak=r and the accused was sugmoded for vrial.
Chang=2s under sections 41 and 44 of the Water
(Prevﬂutibu apnd Coutrol bf Pollusioun) Act wers

formed. agaiuss the,cOmpany aud‘its unit mauager,

The Patua cass 1llusirates the'applica-
tion of probation in water law espscially ia the

field of water polluvion. The dava released by
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various agerucies do indicate that all th® comp.ui~s,
big or small, are iuveresved in payiug fiues, in
lieu of imprisonmcul 6r amy oth>r penaliy. There-
fore the imposition of mousiary pfualvy alou? hax
lost its credibiliuvy so far as vhe compliance of T~w
1s coucernsd. The imposicion of imprisoum=ne 1.
such cases will also uot serve any fruitful purposn
becauSF basically iv will bs a waste of valuable
humau resource and hils producvive poteutial. Ia
such a situaviou the applicaiion of'probatiOn, as

a middle approach, may sexrve uhe goods;

Vi. Liabilivy of Goverum uv Deparcmauts

In India the liabilivy of Goverument is
goverued by vh? docirius of sovereign immunity, which
was based ou th® Buglish rule of sovereign immunity.
The sov=reign immuniéy ruls at common law had its
roots in vwo maxims - first, the kiug by his wriv
canuov command himself, and secoud the.king can
do no wrowng. "As vhe King can do uo wroug 1t follows
¢hat h* cauuot authorise a wroug; for to auvhorisa.

3 wroug o b+ doue is %0 do a wroug. AS h* cauuot
aucnoriss 3 wroung, vhe authority of the Crown
wéuld afford no defeuce to an action brought for

, - , o8
an i1legal acv commitvtsd by au officer of the Crowu."





