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various agerucies do indicate that all th® comp.ui~s,
big or small, are iuveresved in payiug fiues, in
lieu of imprisonmcul 6r amy oth>r penaliy. There-
fore the imposition of mousiary pfualvy alou? hax
lost its credibiliuvy so far as vhe compliance of T~w
1s coucernsd. The imposicion of imprisoum=ne 1.
such cases will also uot serve any fruitful purposn
becauSF basically iv will bs a waste of valuable
humau resource and hils producvive poteutial. Ia
such a situaviou the applicaiion of'probatiOn, as

a middle approach, may sexrve uhe goods;

Vi. Liabilivy of Goverum uv Deparcmauts

In India the liabilivy of Goverument is
goverued by vh? docirius of sovereign immunity, which
was based ou th® Buglish rule of sovereign immunity.
The sov=reign immuniéy ruls at common law had its
roots in vwo maxims - first, the kiug by his wriv
canuov command himself, and secoud the.king can
do no wrowng. "As vhe King can do uo wroug 1t follows
¢hat h* cauuot authorise a wroug; for to auvhorisa.

3 wroug o b+ doue is %0 do a wroug. AS h* cauuot
aucnoriss 3 wroung, vhe authority of the Crown
wéuld afford no defeuce to an action brought for

, - , o8
an i1legal acv commitvtsd by au officer of the Crowu."
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Because of this rezsou uo remedy was available
agsiuse wh* ecrowu for tores commigied by public
servauts.as Similarly +<he public 6fficials oi
goverumeni deparvmeuts were notv llable ia their
public capaciiy for wrougs commitued by suboxrdinats
officials.81 However the public.servant was per-
sonally held llable on the ldgic thatA"the civil
irresponsibllisy bf‘s@preme power. vo vortious acts
could gotv be maluvaived with suy show of jusilce
if ic¢s ageu%s.weré uov persounally respousibls for
tnem."sa This was a vary uusatisfactory siiuadion,
Becaus2, as Wade hqghggiuned ous, 1¢ is fundameutal
%0 the rule of law/ih® Crown, lik* oth~r public
autborities,.should b%ai ivs shar® of l#gal liability
a3ud be au;werébl@ for wrougs doue o 1%s subjecys.
The immeuse expausiqu of govezumSutal activity from
vhe laitexr paxrt of <he 19th ceuiury ouwards made it
iutolerable for the govﬂium=at, in vhe nam= of the
Crown, o enjby_fx@mption from vhe ordinary.law.gg
In Baglad on¢ scdpe of the dociriue of
sovexreign immyniiy was much r=duced by 1_Pgialative
fnoarvention wivh the passage of th® Crown Proceed-
lugs Acd, 1947. Th: Act makes thﬁ Crowa liable for
the vorss of.its officers in che s am> way as a

privacs 2mployer. Previously vhe def-uce of sovereign
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1mmﬁnity was also availab1° iu cases where injury
was caus2d iu vhe performance of a fuuctiou imposed
upou au dfficer himself by ¢he statuie. The Crown
proce=2dings Act reversed'tha positvion iu this regard.
Now section 2(8) of the Act provides that ®where any
funcvions aréchuferiPd oxr 1mppsed upon an offieer
of the Crown as such 2ith°r by any rule of the
common law oxr by svatuie, and that officer commits

3 tory while performing or,puipprtiug’to pexform
whose functious, 1iabilit1és of vhe Crowu iu respecs
of vhe tort shall bs such aé they would have been
as those ruuctions had bsen couferred or imposed
301l°ly by virnué of insvruevious lawfully given

by vhe crown. This rule was followa2d by the House
' ‘ ' 56

of Lords iu Nawvjoual Coa] Board v. Zuglaud,  In
tha% cazse ¢h* quesilon was wheuher tne commou law
1labilivy for negligeucs quaisued where 3 duty

ﬁo take care had been imposed by é statui® upon
partiéular‘eﬁployee.and not 1o vhe amployer. ‘Tha
House of~Lords'auSWPred thp quésviou'in affirmative
aud held that vhe employer was liable though the
duty vo take particﬁiar c2x2 was imposed by the

law uponAthe employeﬂ; bécaus< vhe negligence took

.place iua course of employment,

1o the pexformauce of his work he

was required by uvh® r~gulavions which



partliameut has prescribed for the
safety of u¢hose =mployed iun coal miues.
But iv 13 uwov coryect to say that he
was not actiug fbr his master .... His
failuxe vo tske the precautions ... did
not vake him ouv of ©h® scope of his
employmut . Accoidiugly his acts are
36111 within the areas in which the

vicarious liability of a masisr operatas,

By virtue of ségtlon 2(3) of tha Act though
whe offiéer'who exercises the statuvory authority might
take the §1qa that e ia 1mmuae.£rom aeﬁion on the
ground vhat the éct is authoriaed by it legislature,
the Croﬁp shall have wo immanity from action under
the 4ot for the damage ceused aud 1ts 1iabilivy shall
be’ché samé'és that of a3 mastusxr who has dirsctly
‘autnuziSeé such act té be doue by his servaut,

Provisc 10 section 2(1), howsver, says that there
is udbiiéﬁilify of th* Crowu under ths Act where
vhe crown aérvant oi agantAwould nov be persoually

liable o toXt, apart from the provisous of this Act.

Iu India article 300 of the Coustitution
empowfrs the Unjon aund the Goverumeut of a state tvo
su2 or b suyed, Bdt 1% does not lay down sub#tantive
law relating to 1iability or the circumstauces in which
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such acuvions lie, This detv-rmiuiug power is giveu
©o oh® legislacure 2nd subject to such 1<31s] :cion
she existing law relsving to this matter will couviune

o1
"as if this coustitution had not been enacved".

The priuciple of 1liabllity of the Goverumeut
for vortious acts of ig¢s servauts was enunciated in

92
id O Sceam Navigaciou Company v. gecretary of Suate.

Iu this éase the question iuvolved was whether the
Govérumﬂnt~wa$ 1s84b3e in tort for ianjury caused to
the blaiﬁtiff by the negligence of workﬁan employed
iu the-gov;rumcntvdockyard. Peacock,‘C.J., differen-
@13ciug vhe disviucilon b>Tween soveraigu and uou<
sover=igu fuucvions hrld chav the maluteuance of the
dockyard was aun undertekiug which could have been
uudéxtaken by auy privaze individual wichout zﬁy
delsgacion of powers from e sover<ligu and vhat,
accordiuély, the Bastv Iudia Compauy would hsve bzep
held 11abl= for chs wroug complaiued of and, hence,
vhs pléintiff ahould‘succeéd agaiust the governm-ntg,
Explaining <¢he difference between sovercign aud non-

- sovarcign fuuctions he observed;-

"eve where an act is done ... in the
exercise of powers usually called
sovereigu pow=rs, by which we mean

powers which canuot be lawfully exercised
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except by a sovercign, or a privaie
lndividual delegéued by a sovereign

0 fx°rcise them, go aétion will lie,

In Indla 211 subsequeut casas were deeided
ou the priuciple of P aud QAcase; The Suprem: Court
rciteratiug‘;he prineiple of P. aud 0. cas” hwld that
in oxder tO'claim immund vy for a torvious act commitvad
by 1vus servants, the staye mustc 8Wow tThat the particulat
act which caused vh® iajury was dous in the course
of the exercilse of soveraign fuuctionsgg~or in the
exerciss of sovereigu pow-r del gated to a public servaut.g‘
However ‘Axriicle 300 is mer=ly procedural aud
the P. ind O. navigssvios cds= is coufiued %o determining

1iabilivy of Gove:AmEut for torus only?s

In che field of water law thérqﬁxg two speclal
enactments which spacificélly provids for the 1iability
of govexrnm-uv departmeuté. The se are'Uater (Pre§Pnt1on
and Coutrol of Pollution) Act, 1974 and Buviroum=nt
Provaetion Act, 1986. | |

- Seetion 17 of ¢he EBuvironw ni Prqtccfibn.Act
and segtion 48 of the Waver Poliution Act creats
1isbilivy for offemcess by'a_ny Goyefuma=nt depértm@uta.
Booh sections provide that if auy offence under the

Act 1s committed by a deparvmrut of Ggoverumeut, the
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daad of vhe Deparemaut shall b deemed %o b2 guilvy
of the offauce. However h® may b® exoncravcd from
any liabilitvy 1f he can piove that the offrfuce was
commivied wivhoutv his kuowledge or he had axeicised
all due deligeuce o pr2veui the commissjon of such
offence. If the offeuce has beru commiited with
tha cOuSGut or comnivauce of, ox is autribuvable

t0 auy neglect on the part of any officei other
vhau the Head of the daparfment, such officer shall
also be deemed vo b2 guilvy of the offeuce; |

A perusal of tvhe abova provision iudicates
tnae where ghe orfeyca has bﬁen commjitted by a
deparivmeus of gdvernmaut, vhe first liaﬁiliny 0 be
astached 1s vo the Head of the Departm=uy even where
the commission of such offeuce could nov be atiribyt-
able vo ahy neglect or cous:uy éf Quy officei of.the
deparémeut, This is in couvrast wivh the offences
commivied by compauies, where vuhe person directly
i°3p0usiblo for'th@ cOuduct of business of th@
compauy 4asa ;zadll as s he compauy is responslbl?. uder
aecoiousl}? of uhﬁ Wasexr Pollyvion Act aud Euviron~
m=ut ProicecionAct r@speccivaly ouly H3ad of the
Depaxrvm2uv aud uoy the Departmeut is raspounsible.
Therefore ap auomalous situavion may arise wb@u

1¢ 'is provaed uhaiv Yhe offeucs was commitiad by the
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Departm-ac bué uuder th® proviso Head of the Dﬂpartmant
or auy ocvher officerégfgze- that the offeuce was
commitied wivhouv his kuowledge oxr that he exexrcised
all due deligeunce %o preveui the commission of such
offénce. Uuder these circumstauces the Deparvmrut/
Governmut will be axousraved from any liability:
aloug with uhe Head of thé Deparvment. Iu such
situavion vhe injured wiii lose his right esveu for
compsus_ation to which he would have be<n °uciuled
had vhe offence been committed by a compauy ravher
than by a deparcmeut of Goverum=nt. In the case of
compauies aud siuce the 1iability is absoluce,'tha
officer coucerusd along wish vhe compauy,.would have
been personally'responsible t0 she exteut of his
anuual salary wicvh allowauces, for paymeuv of com-
padsatiou for auy death or iujury and if he could
have showu vhao Shch 1njdry“was a resuit‘qf act of
God or vis major ox aébotag@ or thav h- had exercised
all due deligeuce %o preveut the damage, he would

haveé bern indemnified by the company.

T hough vbﬂ'prqvision of atleast holdiug
the Head 6f>uh6 Departmeant liable may be a very
siugular 1nno§ation97 in watver law, Vhe desired
results canuov &= achieved wichout holdiug Goverument

: ' tHeir
Deparvmeruis 1iable for the acts of { officexrs. The
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reasou for wou doiug so lies iu she recoguition of

vna out datrd docurine of soversigu immunicy. AS i
Supreme Gourt in Vidyavasi's case98 obsexrved uvhnat "whrn
thé rule of immuu:sy ia favour of the Crowun, based

on common law iu vhe Unived Kingdom, hés disappe ired
from vhe laud of i¢s birtch, cthere is no legal warrsue
for holding that iV has any validity iu this couniry,
particularly after uvhe Counstitution".  Ravionaliziug

this approach th® Court further said:

Now vhav we have, by oux coustivution,
astablishad a republican form of Govern-
m=uv, and ous of ths obj=cts is o BStab-
1ish a soclalist staie witvh 1us variad
indusirial and othexr acviviivies, employing
a laxrge number of servauts, ¢here 1s no
juseificacion in iinc pla, o1 in blic
luseresy, vh:v the svaie should udt be
lrld liabla vicariousl§'for.ﬁhe %ortious

09
acvs of i1¢s sarvanis."

Similar reasouing was given by the Rajasthan

Hizh Cours whfn i observed:

eesGhr Suate 13 Lo louger a mere police
5%aLf eeee Ours is upw a welfare svale ....

Everyday 1% is engagiug i¢self 1n ndmerbus
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acviviiies in which auy ordiuary persoun

oxr group of persons can cungage himself

61 themsalves. Uudsr the circumscauces
vhers is all thé more r2asou that iv should
nov b2 treaiwed differEutly from ovher
ordiuary employers when 1% 1s engagiug
i1cself iu activities:in which auy private
pexrsou could anage himself."

Oth>r High Courts are also of ihe same’viﬁw.I
: 01

The Allahabad High Court iu Prem Lal v. U.P.Qovernment

opiued thai:

Judicial auihority and public policy
. demaund that th® svave today cauuodv
claim immun: vy from tvhe toxrtious
liabilivy in respect of the tortious
acts of 1vs sarvauns‘and agePuts.

The priuneiple of Goverumrut liabilivy could
10

be the ouns suggesied bn Secrstary of Svave v. Hari,

i.2., oh® siate should be liable for all acts which
are purporiged o be dous under sauction of municipal
law. Though iv may uot t¢ more exteusive than the

liebilivy of a privatve individual.

Howsvexr, despiie all the_ifdicial thiuking
and the requiremrnt of a policy shift in this ragard,
in the absence of a legislative interv@ntion,'ths dictium
of P aud 0. Susam Navigation cass 1s still the law to b€

103
follow=d in Iudia.





