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VII. L1abi11°:iY of Co:rpor",\Ii~orls

T~ violation of th€l provisious of th@ AC·~)

apart from th€' 1udiv1dua1 P~I:SOl!a, m::iY also b~ eOMm1\jtpd

by compaules, bodles cQrpora~~, fi1ms dud o~h@:r asSo

Cl,Hious of i.udividus1s. S@ctiOl1 47 of °iihe W'o.~PI:

(PoI'avo-c"~! ~1011 8ud CO!ftro1 of P011u·tio11) ACIi, and

sec ~.lOl1 16 of "lihq Euvi roum« ut P!'ot!='e~10ll Ac~, 1986

provide for off~'loas by compaut e s , T~s~ spctlous

illcorpora~e "lihe stI:ict vicarious ct:imiual liabi11"y

of pe nsoue wkx> aI:f' I'f=lspous1blp oliO 'lib!? company for

-iihe coud uc x of 11;S business; or of i"ts respouslble

office be~rers like direetor~ ma~ager, s~crctary

Aite. fOI: all off@uces eOlDmi o,ted °t¥ a eompauy. This

is in derog~1;loll of g~llPral cr1m1ual law principle

wnich says °liha~ meU$ rea 1s ap Elsst:Cuoli181 ingl'l:ljdil?llt

of au offE<uc~ dud bocn "lOhl? iuteU"li sud act must couc ur

nae been commiG"lied by a compauy aud with the l1a0111 ty

of i;he pe r s ou woo at the ti~~ when thP. offlflneAo waS

comm1olited, was iu charge of ~W w.~ respous~ble to

o"he compiOloroI: 'lih'? coud uc t oft~ busiuess of tbP

company , Sub";s,-=,coliiou (1) of those s€lc'1i10ns 1s

~im11at €Iud providl?s "lihali whet:4=' d14 off~l1c~ ulldpr this
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Act 1s comm1t~~d by a compauy, evpry p~rsou who at

~n~ ~1me ~b9 offeuce was commi~)ied was 1ucharge of,

and was 1:espolls1ble to thP compauy for the coud uct

of ~b8 business of t~ company as well as th~ company,

shall ~ guilty of tae offeuce ~nd sh~ll bp liablp

100 be prosecut~d aga1nst and pUlJ1sho d accord 11.gly,.

However the proviso ali'cached to sub-sectiou (1)

axonerat~s auy such p~rsou trom liability 1f hP.

P~OV9S that thP offence was committed without his

kwwledg€ 01: i;ha'~ h~ exerc1sed~11 due ,d f\11 gC! uc P to

preveut uhe commission of such offence. It is clear

from )ibis sub-sect1.on that ouce the p.I'oseCU'ii10n

e s tabl1a h~s -Ii hat au offa uCP. under ~hQ, s~ AC1iS has

be8n committed by a Compally" ~herEl shall be a

presump'Gion of gUilt aga1ust 'iihe compauy as Wf=lll as

agsu.l.st ev;-.ry pe nscn , who at "h,~ t1~ th~ orteuce

was comm1~tsd, was 1u charge ot aud was responsible

to Ii he company fOI: the couduc t of 'the bus1uf:!sS of

line compally and bo IIh the eompal.ly and that person

S ball bE' l1abl~ '1;0 be p.I'osf>cu'tp-d agaiust and punished

accol:d1,ugly. In OlitJ!:!r words by virt~~ of sub-sPction

(1), ~v(:".!:y p~rsou who is Laehange otal.l.d 1s r~spot!sibl,::)

GOlih:: company for til? cOl!d UC"t of 1ts bus1uess bACOIlSS

automa~ically guilty of an offpuce o~ce 1~ 1s provp.d

'Iiha1i "iihe ofts!!ce has be~ll commi tt@d by a Company.

Howovl::I: Ii he baaae liab111 'G1 falls on tbp. COmpSllY
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dS S uc h and 1t 1s oldy "Ii he n ~ ha; s uc n p~ t:SOLl 1 s
1)5

de~med gUll~y of the offonce as "lib' offeud1ug coapauy ,

So far as t t1El procfld'ural aspec t t e couee r ne d , sub..

seotion (1) do'? s no"G uClee ssar1ly m;un atp th" 1ucoI.'-

po natnon of "Ghe words "was 1.e! eh~rgc of and w~~

respous1bl~ to "he eompauy for 'Gh~ eoLLduc'G of th?

bus1uE\~s of the company" in all eomp13iu'~S dga1us'c

che Cha1rmaI.l, '~~ Maudg1ug D1rt=lcto~ or: top. Gpuerdl

Mauag-,r oft ty:l eompslly fol' offt=-! uee s 1n cO~'GravC'u'iiion
10-6

of thEl Aet.

d SC 3p~" t hG gU~1cy pr:e aumpc t.ou o nLy whl: n h~ brlugs his

case W1'lihil1 "Ghfl ambit of provf so co sub-spe'C10I1 (1),

1.p.., if B:' prove s "\iha'c iih6 off~uce was committAd

wi"Goou'\i h1s kuowledge or 'Gh3"\i he €lprc1spd all d uv

delig~' uee"o pr9v=!!!t 'Ii he commission of such off~"llCf\.

HE-r:p a 140 Ii" may bf.1 'cak'-l1 of lih~ wor:d~ "if he prcvr s"

iu 'iihe ,prov1so, which 111 fac'l; :IS ar:ull~ of ~vidE?l1c(:l.

By usiug wo:tds Itif he pl'oves "1t ~3l1S toot t~ burde n

of pr:oQf has bCen shlft~d fr:om prosecut1on to th~

p~rsou c1a1m111g 'li~ bpu~f1t of thA prov1so. But

'Gb'? 1111,,1al burd~n 'lihat 'th9 cQmp~~y has comm1"tt~d

an off~uc~ and t,h::s~ th~ ppr~on at "th~t t1ar: was

1ucharge of 01: l:C?spous1bl: "to the! compauy for 'Gn~

c oud ucc of 'lih~ bus1Uf'8S of "iha compauy s'iiill 11(.:.s
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on the pxoo~~cution. Lu 'chis cou lif' xt ill Municipal
10'

gomm1tte~ Amr1tsar v , Buta Sl.ugh ii~ PUllj ab High

Court hQld ~hat l~ 1s iih~ duty of the prosecution

to prove tho); the p'E'rson sough"t to bl'> made liable was,

a'li \ihe time of commission of the orr~ucp, lIJC harge

of and was re spollsi bl,e to t~ company for t~ cond uct

of itS bus1u43SS. Iii t s only when 'i;hE:' 1nl-il1a1 onus

is d1sch.rged In re'spect ot that person that '(;hf> onus

of proving "Ghe fact rE?ferred to iathe proviso 'i;hat

th~ offeucp was comm1tt~d without hIs k1lowledg~ or

tha'G h? ex@rcispd all due delig~Ilce fOI: the p~v~ntioll

108 , '
of such OrreL&ce would shift ou to him. T hp. sect1011

doe a not l:equires liha'li iihe parson 1n charge oriih~

compa~y should be found gUilty b~fo~ the compally
lCf

1s held liable. This is beeausp th'3 sp.ct10n

does uoc sepaz:s'cply pI-ovidt:e for liab1lIty of companlAs

ouly. WQere au OfrPllce nae bs~n committed by a

compally, thF provl~lous of sub-s~ctlon (1) extend

lihe l!ab111 ty iiO flvery pe raon who at the time "the

orfE:'uce was COlllmi ;;ted was in charge of and was res

pousl blp to ~h6 eOmpallY ror thP coud uct of i'cs bus1!1es~.

F~om sub-s~ctio!1 (1) i~ 1s clear that thq

1"='gls1a cure has 'tak'='u ca~a to pI:ovidfi tha-' the

U ::l'\iural Pf' r eoa b~ madfl vic 3l:10ualy l1a~1(1 for the

offeuce comlJl1tted by a compauy, or anyolJP of its
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pmployees are- to b€ puut s h-d o i ..ly whon iii t s fll:lljdb

lished chac they had som- Ll~XUS wi.;h "h'", CI:1100

elliher bec auae of ""h~iI: knowLed ge OI: due to iihAiI:

112 gl1g::>uce which had resl,l-iiC1 d 1Ll iliS comm1,ssion.

Sub-s~ction (2) of "l;h/?s" sf'c"tions r'ularg0 s

"line sc.opP of vac ar t ous cI:lmi11al li.3bllHiY to Lnc Luds

d 1ractor, manage r, SP.Cl:<~ ta:r:y 01: O"lih('!: 0 fric': 1. of the

o ompany if it is pr-oved "liha~ the off"::-uce:o has bO~I1

comnn uued with "the COI1SFI1't, COI1L!iV:'il1Ce or I1Pg18c"\i

of such dil:o:IC-l;Or, maL!agpr, SPCl:f'tarw- or other offic;;l:.

H-?rA a dtstl.ua-ii10n can ~, made b-:'liwF0n sub-sFct1011 (1)

and sub... sr'ction (2). While sub-sr-ciiioI1 (1) m,1k~s

vic3l:10u$ly liable ouly pPI-SOllS luc h3rg8 of and

re SPOll~Ubll--' liO 1i he company fOl'lih~ cond m t of 1 ts

business, sub-sec"lilon (2) imposps ViC~110us liability

How~vel:,suQ~sf;c~ion (2) Co~ e lniioplay only "if it is

pnovad "Iihac t hp off;:once bas been committed wi"lih too

conspnt, conru vance Qr ne glflct of sue h offlc~rs of

the company. Thus sub-section (2) may come into

play d urlug t~ eOUI"SF of the trial or ~v~n at 1ts

c cuc Lue i en wh~n l-i; ls proved "lihat "lih~ off~nce h3S

b~~n commlttpd with tb~ consent, eODulvdDCP. or
1'1:0

u1?glect of such off1c,::.rs. FurttP-rmoI:? unlike

1n aub-sf'Cliiou (1), an of'f1cpr fal11ug undpr sub-
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sect10u (2) e aauou tak~ "G~ dc.f~llce that th~ off~uce

was committed w1"~houli his kuowl~dgE', or that be

exerc1sed all due. de11geuce "GO preveu ·lihe commission

of such offeuc~. Therefore sub-s~c'10n (2) does

no~ maudaliF '\iDe. incorporation of the all~gat1on

that the offellCe was co~tted with thp cOll8pnt,

COI!n1 Vallceor was att:r:i bU"i;abl~ ,,0 ",be nr;: gl~c t OLL

the part of t~ 8ha1rmau, Director, Geu~ral Manag~r

Ut
or S~cr8ta~y of tbf. company in th~ compla1LLt 1ts61f.

Thp reasou for the 111clus10n of D1roctor,

maLLager etc. in sub-s~cli10n (2) is ,hpir position in

"iihe compauy. T11P managing d1rF-ctor of a company

f:r:om its very dp's1gna~10n implies both cOlitrol aud

command of thr. aff~irs of the company. It s1gu1fi~8

both control of aad r~8ponsibility ~o the company

bo ch iu ord1nal:y parlance and by virtup of lih~

provisions of the Compau1~sAct• The.. factum of

be Lug a mallagiug director of "iihe company 1s by 1l;s;:,lt

suftic1eli'li "'0 QlitraC"G th':" provisi0L18 of s€ct10n 47(1)

of 1ih~ Watpr Act and 'the vicarious l1ability specified
112

th~r~ili. 1n Mun1c1pal Corpor~t1on of ~lh1 v.
113

Ram K1 s ban Rohat g1 the S uprr ms Court 0 bsp rV~<:3 that

rt so far aa the" mailager 1 s cQncerued, Wf' are sat1sf1ed

that f1:om ttte VFl.'y nature of his durte$ it can be

saf'~ly 1~~rrE'd that he would bp. undOUl)tedly be
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ViCo1:10usly La abI> fOI' t~ off'~ucp.; vicarious liability

In Ii be !.,pcau't case of M.9 .M~b"li~ v , goios
114

of Iudla the Sup~;:lDe COUI:'t plovldp,d exoueI:a11ug

ci1cumstallces 'to ~hP eatpgory of efriceI:s speciti~d

10 s ub-~~cii100 (3) of '~hesf' Ae-lis. T hP SF.' e x01lpr3t1ug

. c 11:c ums1;aJJCes are uoc provrded by t hI" A01i. Iu th3t

c aa- 1'1; wa$ h?ld '"b:3"t no l1ab1li'c,y shall attao1'1to too

Chal1:mau aLld/or Managing Diled'~ol:, 1f h'" e an show

Ii h3"1i ~ tr" f'scap" waS due 'lio ali act of God, 01 v1s

maj or 01. aaboeage, BU-j; iu all 0~ty>1' C880.. 'the-

ehaa rrnan 01: Mduagibg Director must hold himself

11 abl~ 'IiO p 3y compcus8tiou.

ali Ii he liim~ 'lih? otf~lice waS commi iited W:iS in c h9I:ge

of and was I:Ps~oUSi ble 'to 'lihP' compauy foI' che e ond uct

of 'iihe bus111ess of ii bP. company, OCCUI:il!g ,iusu~

seCl;ioll (1) of sPclilon 470.) of th€ W,1t~~ Ae~. Thp

COLl!:'t bAld tha'li such offlC€'I: 1s t~ "cccup re r" UI!dcI:

c h'J FaC"liOl'leS ,Act, 1948 ~c sus> ho. 1s 't he p~ rsoo who

has ac·,ual c ouc roj, OV<=-l: the affairs of thp factory

audio!: lihe offlcel: who is Ln choJ:'ge of actual opeI:at1on

of"\ih€ pIal!;; 800 who 1s respo,!s1ble 'lio thE man3gp-mp.ut
~l~

for -the ope.:ra'tion of the plantas its ~ad.



-52-

lu HaC .)tlbta Caa~ th-- supzeme Court also

laid down 'be erGellt ot 11abll1tY' or aD'T P@ll'.'aofl

talling UDdf.!lZ 6111)-aeo1;10D (,I). ~~ court h81d that

,be Ot't10.Z coJ.tC!'ued v1U .". ,.zaoaaU,. ~.po..1b18

... -al.'"'' £ Ill ..
to~ ,be pa,.." or e...tI aslOll 't.dla or iaJG17

eaw.... BII' it .. oaa tb,' aocb @".,~ ot , ••

etc. "Oft place ••• l:...au1' of ., ot QolIt o:r 91..

-"'0% t~ .abO'ace O~ .be" ~ exellCiaed aU dGtt dellce~~

'to prtt,.~.., &tlCb ft lOaD~ t ~ aball bP '-11'11tIed to 'be
11'

t.ude Glldtl-d by t be coapeu,.. It ,. au. "b~'t a pfllraOti

u.ude;t au••ectton (1) call be loof:lllldt1od by 'the comp91l1

G~~r c~rta1u c1rcumatauce., while a p~raoD QPd@r aub

aeC1i10 lA (2) call 140t be lDdamu1t1?d bY' 'the COJIP8D1 uud!!r

_,.,. c1rQlIutanc".

So taz as ·~~,.ltllcat1o&l or ut1cle. 12 aud

36 or ~~ COllatltQt1ol1 to public aPCl pr1v~te corporation.

ia c:olACerned, the BuprElme Court haa held 'i;ha)j tor tile

purpo.~. of a)':tlcl~ 12 aud 36, a atatuto:l:1' co~porat10ll

1181' b; b@ld to be au 114.trQ~1ital1t,. or agency or tb~
, 11"

goveru~u"ii it 1t fulf1ll. any of thp :follow1ng cr1teria.

(a) it t he eutl~ Cap1 tal ot tbe corporation

1. hE'ld by 'tbe goverD~:ut;

(b) it a depar'tGlf'llt of tbe gOVwrD~:ut haa be~D

trauaterr~d to the corD.ratiou;
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(c) if '"he, functio:us of 'iihE' COI:P0l:8lilOU may

be, rf" gards d as gove l'Umeatal ruuc ci.ous ;

(d) if G~ govc>I:nm,Cu"i; P.!ljOys 3 df'facto cOl!'.;!,ol

OWl: '(;he aff3irs of th8 corpol:atio!l;

(e) ifiihe corpor~tion enjoys a lDOuopoly sc acu s

COtJ.ferr~~d by 'che stali9.

However, 'iihE above lngI:f1di~!lts are not suffi

c Le uc fOl: holding goverum=>nt liabl': fOI: thp tortious

acts of punl t e corporations 01: "Chf!lI: S~I.:vautS. For

tha,; purpose 1li should furthPr bP. pI:oved that such

cozpons'cfon i oS C ntI:us'Ged wi. t h do Lug busill(.) 8S as 1ts

ag€!l'li and 'lihe wl:ougful act was doup uudgr the authoI'i ty

or coutrol of the Gov'?I:umpu't or 'lihp. GOVfll:ll~nt had

knowlf-d ge of thA wrongful act OI: 1 t had r~'ii1fipd SIX: h
lIe

an ac t ,

If 'lin· f'und anr-rrta L fights ;3r€ iufrlnged by

<joy acc of '\ihP C9l:pOr3'i:i10Cl, such an ,lC"C w1ll b~ dp.'" med

"IiO be ali 3Ct of st:3"CP w1 lihiu thE lDPaniug of Article 12

and cous~Qu'~ntly '1ihC' constn tutlonal rflm~d1Ds under
119

3rt1cles 32 sud 226 will be avaf Lab Le against them.

11; would be no defeu:e for th~ corpora'liiou liha'(; the

corporation has a separa'lip lAgal entity or 1t was
~ ..

cl:eatFd by a s-ca'liute. How~v~r eveu wh~rA a public



- 54 -
corpora~1ou cousv1tutea 3U 3g~uey of th~ at1t~ for

lihe pu:-poae ot art1cl~ 12, such corpor<:t10o cannot
12I

be COllsldflr~d as a depart.nt ot th43 govc:-rnJDElI!t.

Though thts SCOpEl of ar"\i1el~ 12 i a coufiucd

to publ1c cOl'porat1ous, ·,hP Supr~me COU!t in a l.'CC~lfli
12~

jUdg~llt hae attemplied, ttu:ough jud1cial activism,

to expand its scope to pr1v~tp. eo~pord~1ons ~~gag~d

in all ac~1v1ty which haa thP poteu~ial '0 affect ~hp.

lit9 and l'Palth or 'the ppoplc. Thf" court was of the

vie w tha't 1.11 ',he past e xpsIls10n of ~u:t1el~ 12 was

dou~ to 1nj~et rpsp~ct for humall rights aud soc1~1

Suprp~ Coprt
couae i.euee iil our co rpcz at> S'tl'ucturp • ThPLDegat~d t~

apprf't101!slou "'Chali 1"\i w1l1 creat~ eUOl:aIOUS d1ff1culli1 c a

1u ~h~ way of smooth funct10niug of ~h8 aystpm aud.
w11l also affpct 1 t8 struc'li ure. Thp. court op1nFd

that "aue h appre w:ns1oua a1:t:' exprl3 sspd by thoap who

may b~ afr€et~d by any nPw and 1nllovativ~ ~xpans10n

of human l'ights". But iihia argulDt'ut, the:'! COUI't a~id,

"should l!ot detP~l:' the:! coun froll w1deu1ng thP scopP.

of humau rights ~ud expdndlng their ze ach 1t otherwls~

it 1s poaa1blA to do ao w1whou~ doing v101~uce '0 the
. 12)

l~~guagp of con.~1tut10ual provisions. Th9 Supr~m~

Cou~t re~aou~d ita approach on ~he grouQd that auy

h3z~rdous o~ 1nher~u~ly daug8roua adt1vity for pr1v~te

Pl'Ofl(i e sn bf: tolprcftl"d ouly ~u ttl€ cond1tion that
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all 'Ii hose who s ufft:". r on acco UtrG of '~h~ c dxrying 0.:..1

such aClilviliY rflgardless of whe~~r i'li is c anri ed au
12~

cat:Hfully or not.' TboU~h tty:> court could no"

sc't'lilp. th~ i e eus ... whet~r a prIvat~ ccnporat rcn

llke: Shl'lram woUld f~1l wi thl'u t~ scope aud ambi-Ii

of articl~ 12, 1'1; dIrf'e"t8d tnp ~1h1 L0ga1 Aio~.ud

Advice Board ",,0 take up 'ii~ c aas e of '311 thoso who

claim 'GO have suffj~1:ed from o Ir um g as and to file

act Lous au 'Iin1?11' bp: half in appropri,:"re;- eou:r:t for
125

c la1miug ccmpens acdon agal.us'G S hI:lr~m Compally.

In Sh1:il'am caa« 'lih,:) Supr'm~ COQr'~ also laid

down staL.ldatds for -ch·c m-as ure of d amage e , Which,

1" h61d, "muse b;.:. co,.xela'l;E?o 'IiO 'thp magu1':Ju.e aud

c ap acacy of '"hB ellte:r:p:r:ise bec eua- such compe na at rou

must have a d P ',,8 X 1:6 1.1 'J; .:'ff~c'i;.' The l~rge and mo~

p ro ape rous lihp E'U'ii8:r:prl~e lih'? gl~a't(~r must bf' the

amouuc of comp~llsat1ou p<!ya9l~ by 1ii for the harm

caus~d OIl account of accldeut in ~hl? carryIng On of

'Ii h<' hazardous or iUh€rently d ange roue acc r vi'i;y by
120

'ljQf: '-ll'G~l'pI:is~.'" Though urn s cr1'ii~I..Ia appA 8 1'S to
'127

b- apPI:op!'i'::fC~, in facti'li has uoi; wo:r:ked WF-1l as

ac Le ave s tn~1 1ssup of de'Gexmlniug "he amo urrt of,

c o mps llsa'liiou to judicial iui;8rpl-P" .;rlliol! of 'Ii h~

prosp~I:i~y of e corpOra'lilOll ill a given s~t of
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c1rcumatal.lces aud not Oil ., he human val ups of l1r~,

11beruY aud w~ll b~1ng of ~be 1nnoc~u~ vicu1ma.

ThQ fallacy of "he Supr~1DP, Cour°l; approach
128

became appartut r(llc~i1't11 1n t be Bhopal Casfil wh~r~

libe Couxt aW8M8d meag&r eOlllpfIJt1aa-tioD to th~ inlloc~nt

gas v1c"\i1ma. The SuprelDt' Court judgUlPut 1u th~ 3hop:il

Oase 1sIi h~ biggest aaaaukc on ~ he human rights of

t he p~ople. In 0"\i hat e aae oil h(lll court nos ouly exon~rat~d




