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VII. Liabil1sy of Corpor-uviouns

The violation of the provisious of the Acw,
apariv from th® individual persous, may also be commiuied
by compauies, bodies corporaiv®, firms 3ud octher asso-
ciavious of iundividuals. Secuion 47 of whe W.cPx
(Prevsution aud Coutrol of Pollution) acv, and
s2evion 16 of vhe Buviroumeut Protecuiou Acu, 1986
provide for off~uces by compauies. Thas2 sectious
iucorporacve xhe strict-vicarious crimlaal liabilivy
of parsous who are raspousiblp vo the compauy for
the couducy of 1%vs busiuess, or of 1%s respousible
office besrers l1ik= direcior, manager, sacr=tary
#uc, for all offeuces commiigied y a compauy. This
1s iu derdgatlon of gensral crimiusl law priuciple
wnich says c¢hav meus rea is an esseutisl lugredieng
of au offeuce aud bogh she lonteuy 3ud act must coucur

O coustvivuee a crime.,

S2cviou 47 of the Water Acu aud secvion 16
of »he‘EnvirOuméu» Ac. deal w1uh cases whexe an offeuce
has becn commis¢ved by a compauy aud with vhe 1lilabllity
.of vhe persou Qho at the't1Q? when the offance was
commi vted 'was 1u charge of7aud-whs respouSible 0
she compaoz for Ghe couduct of the busiuess of the
compauy. Sub-s~culou (1) of these secuvious is

similer aud provides vhas where asu offsuce uuder this
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Acv is commivved by a compauy, every persou who at
¢he ¢ime uwhe offence was commitvied was iucharge of,
aud was respousible vo the compauy for the comduct
of the busiuess of the company as well as vh® company,
shall b® guilty of the offeuce aud shall be liable
o be prosecuted agatustv aud punished acecordiugly.
Yowever the proviso attached %o sub=-sectiiou (1)
exou2rates auy such person from liability if he
proves that the offeuce was commivied without his
kowledge ox that he exercised 21l dus.deligouce vo
preveui vhe commission of such offeusce. It is clear
from vthis sub-secilon thav ouce the prosecuivion
establishes vhat an offeuce under vhase ACus has
been committed by a compauny, vhere shall be a
présumpvion of guily agalust the compauy as well as
agaiustv 3vsry persou, who at vh® vime the offence
was commicied, was in charge of sud was respousible
%o che company for the couduct of the busiuess of
sneé compauy aud boch ché company aud that person
shall be liabla to be prosecuted against aud punished
accordingly. In oiher words by virtue of sub=-section
(1), evrry p7rsou who is iucharge of aund is responsib19
6o vh* company for th® couduct of its busjuess becomes
automavically guilsy of an offrfuce ouce it is proved
ibau the offsuc6 has besn commitied by a compauy.
Howevexr ihe basiec liabilivy falls ou the compauy
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as such and 1% 1s ouly chen vhas such p-rsou is

deemed gullvey of the offencs as ths offsudiug compauy.l)s
So far as une procedural aspect is coucernsd, sub-
section (1) does nov neac¢essarily maudafo the iucor-
poratvion of ¢he words "was in charge of and was
respousible to the compauy for th® couduci of the
busiuess of thé company" in 3ll compiaiuts agalust

the Chairman, th® Managlug Director or the Geueral
Mauagsr of fgz company fox offeuces in convravsuiion

of tha Act.

Auy pFrson covered under sub-ssciion (1) can
8scapf the guilcy presumpvlon only whsn hs briugs his
cass wivhin vhe ambitc of proviso vo sub-secuion (1),
1.~.y 1if he proves vhat the offcuce was commitied
withouv his kuowledge or thay he exsrcised all due
deligeunce ¢O prevauy che commission of such off-uee,
Here a no¢r may be tak-n of ¢he words "if he provzs"
iu‘the,pioviso, which 1n fact 38 a rule of 2videuce,
By using words "if ke proves'"it m-ans that the burden
of proof has bern shifved from prosccution vo the
persou c¢claimiug sh® b?uﬂfif of i proviso. But
th® inivial burdsn vhatv the compauy has commivted
an offeuce and thav thd perason at vhat ¢tim was
fucharge of or respousiblf'to tﬁe coﬁpauy for she

couduce of the busiucas of the compauy suill lics



on the prosecuvion. Iu this couwvext in Mupicipal

omni yvee Amrivsar v. Buia Siygglo,the Punjab High
Court h=1d vhat iv 1s uvh® duty of th2 prosecuiion

10 prove that the pzrson sought to b* made liable was,
av vhe time of commission of the offeuce, lucharge

of and was respousible to the company for the conduct
of 1t¢s busiiusss. IV is ouly when tThe inivial onus

is discharged iu respect of that person thatv Thf oaus
of proving vhe fact referrsd to ia the proviso ihat
the offeuc? was committed without his kuowledge or
that he exercised all dus deligence for ithe prevention
of such offeuce would shift ou ‘o him.lo8 T he séctiou‘
does nov requires thav the persou in charge of shae
compauy shpuld be found guilfy b2fore the compauy

is held 1iable.lcg This is becauss th2 section

does nov separat~ly provide for 1lability of companies
ounly. Where au offence has been committéd by a
- compauy, uhe provisioys of sub-séctibn (1) extend

¢he 11abiliiy ©0 every person who at the vime the
offeuce was commivted was in charge of aud was res-

pousible vo uh: compauny for the counduct of 1cs busiuess.

From sub=s=ction (1) iv is clear that tha
lﬁgislacure'has tak=u caxr? (o provide that the
navural pefrson be made vicarlously 11able for the

offeuce commdtied by a compauy, or anyounr of 1ts
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/mployees ar< to be punish=d ouly when i¢v is escab-
lished vhav they had som= n~xus wi.h c¢hs crime
e1uhexr becaus® of vheir kuowledge or due to vheir

negligsuce which had resule~d in i1¢S commission.

Sub-s=ciion (2) of vhess scctiouns fnlarges
vne scope of vicarious crimiual 11abilivy vo includs
direétor, mauager, secrotary or ouhcx offie=1 of the
compauny if itiis proyed whav the off-ne® has becn
commivied with the couseng, conuivance or meglecu
of such diracior, manager, Secreiary or other officsr.
Hire a distination can bs made bzewsen sub=-sscvion (1)
and subescction (2). While sub-sfevion (1) makas
vicarjously liable ouly prrsous inchirge of and
respousibl® vo tvha compauy for ¢h= couduct of ivs
business, sub~-secuion (2) imposes vicarious liabilivy
ou direcvors, managrrs, secreitsri=s and other officrrs,
Howaver,sub=-s«ciion (<) comes iuso play oﬁly_if 1t 1s
proved vhat the off~uce has been commitied wivh the
Cous~ng, counivance oi negiact 6f such officsrs of
the company. Thus sub-section (2) may comé into
play duriug the course¢ of the trial or ”Aven at its
couclusiou when 1% is proved vhat vhe offence has
b€ commivied with.thg co§§£ut,'conuivance or
ue glect of such offic@rs.lgjo Furttermors unlike

in sub-section (1), an officer falliug under sub-
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sectiou (2) canuot taks ¢he defence that the offeuce
was commjtted withoutv his knowledge, or thav he
exercised all due deligence ©0 preveu the commission
of such offeuce. Therefore sub-section (2) does
uov maudave the lucorporation of the allegatlon
that ithe offeuce was commitied with the consent,
counivauce or was atvvribuvable to vhe negleci oun
the paxrt of the Bhalrmau, Director, Geueral Mauagsr
or S=cievary of ¢he company in the complaiund 1tse1f.lIr
The reasou fbr the iuclusion of Director,
maﬁager etc. iu sub=sccvion (2) is vheixr posivion in
ihe compauy. The managiug dircetor of a compauy
from i¢s very designacion implies boih coutrol aud
command of ¢he affairs of the company. It siguifics
both convrol of and respousibility vo the compauny
bouvh iu ordinary paxrlauce and by virvue of the
provisions of the Compauies Act. The factum of
beiug a manéging diréctor of the compauy 1s by ivs=1f
SUfficieuu %0 attract th* provisious of ssciion 47(1)

of th® Water Act and the vicarious 1liability specified
112

thoreiu. In Municipal goigorét;on of pelhi v,
11

Ram Kishan Rohatgl the Suprcme Court observed that
"so faxr as the Mmauager is coucerued, we are savisfied
that from the very nature of his duties it can be

saf-ly {uferred i‘.hat he would be undoubiedly be



vicariously liabl= for ine dff?uce; vicarious liability
heing an iancid2uv of an offeuce undcxr vhe Act."
In ohe veceutv case of M g.Mbg a v. Union

114
of Tudla <©he Suprems Court provided exoueratiug

circumsiauces ©o the category of afficers specified
in sub-ssction'(a) of chese Acts. These exourrating
‘circumstamces are udt provided by the Ace. Iu that
cas” 1u was h?1ld that no liability shall attach <o the
Ghalrmau aund/or Mauaging Dixéctor; if h~ can show
thav vh* ¢scap® was due %0 au act of God, oxr vis =-
major ox sébonage. But iu 2ll oshr casox the
Ghailrman or Managing Direétor musv hold himsslf
liable <o pay comg”usétiou. In che sam= cas° %he
court also clirified vhe woxds."ﬂvery persop" who

at she vime che offeuce was commiited w§s in charge

- of and was reaponsible o thé compauy for o¢he conduct
of the busiuness of the company, occuriug in sub-
secyvion (1) of secvion 47(1) of the Wataxr Acu. The
court h1d tvhat such off1c9r is the "occupinr"' urder
¢he Facuories Act, 1948 becaus» he 18 the person who
has actual couvrol over the affajrs of the.faétory
and/oxr uhe offzger who 1$ in chaxrge of actual operation
of the plaut aud who is respousible ©to the managemeut

: 118
for the opexation of tvhe plant as its head.
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Iu ML .Mphca case the Supreme Couxrt also
133d down the exisut of 11ability of any pe:som
falling under sub-seetion (E). The court held thay
the officer coucszued will be pexaoually responsible
9 T SuDet of Bo WAk GRWY W sidagarty
for ke paywent of somprusasionlor W'dl!“ath or jujury
caused, Bus if i cam ohow that auch escaps of ged
eic. OOk place as a result of aet of God or vise
2aJOr g% sabotage or shav he exexcisad all due deligeyce
to preveuys such roape, b ;i::u be apgitied o0 he
{udepuified by the compauy. It »®aus that a person
uader agbgsection (1) can b iudempified by the company
spdexr gextaiu cifcuuatangea, while a persoa under sub-
asetiou (2) can uov be indemuifiad by the company under

any | cirgumstauce.,

So far as the agplicasion of articles 12 and
36 of vb» Consivityvion o public aund private eorporations
is coucerusd, the Supreme Court has held thav for the
purposcs »or arcicls 12 and 36, a statutory corporation
may b held t0 be au fusirumeutality or agaucy of the 17
governm:ut if 4% fulfills any of the following exiteria.
(a) if the eutire c¢apital of the coxporation
18 held by the governmrut;
(b) if 3 deparvmrut of the government has bean

trausferred o the corperatiiou;
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(¢) 1if ohe functious of the corporsviou wmay

be regarded as goverumeatal fuuctlousy

(d) if ohe governm-ut enjoys 2 defacto cousrol

over the affairs of the corporatioun;

(e) if the corporstion enjoys a mouopoly siaius

couferred by the staue.

Howsvar, the above ingredicuigs are not suffi-
cieuc for holding goverumrnt 1liabl: for the tortious
acts of publiec corporations oxr their s<rvauts. For
vhav purpose iv should further be prdved that such
corporacion 1s cautrusved with doing busiuess as its
ageuv aud the wrougful act was doues uudar ths authority
or coutrol of the Goverument or the Goverament had
kanowledge of the wrongful act or it had ratified such
an ac’c.lla

If <h* fundam utal rights are iufringed by
any acv of the corporaiion, such an ace will be de-med
vo b2 an acv of stave wivhia the meaninz of Article 12
and cousequ-uvly vhe constivutional remedies under
srticles 32 aud 226 will be availablﬂ agalust them.ll9
Iv would be no defeuce for vhe corporation that the
corporatiou has a separave lagal entivy or 1t was

12¢
creatrd by a scavuie. However eveu wh=2re a public
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corporatiou couscitutes au sgeucy of the state for
the purpose of articls 12, such corporation cannot
bs cousidered as a department of the govornment.l2I

Though the scope of ariieles 12 is coufiusd
to publiizgorporations, th* Suprsme Couxt i1m a xec ub
judgaeus has attempyved, through judicial actlvism,
to expaud its scope o private corporavious engaged
in aa aevivity which has the potential vo affeet the
1ifs aud health of the peopl=. The court was of the
view that iu ¢he past axpsusion of axtiele 12 was
doue o injcet respect for humau rights aud social
couscience in our corporate sirucvure. T Sugﬁ:g:dC%ggt
apprencusion vhav iv will create eunoxrmous difficulvics
ia o¢he way of smooth functioniug of tha'systpm aud
will also affect its strucocure. The court opined
that "such apprehrusious are exproassed by thos® who
may b~ affeetd by any wew aud iouovative expansion
of human rights”. But uhis argumeut, the court said,
"should not detey the court from widauiug the scope
of humau rights and expaunding their xeach if ott)erwise
i1t is possible to do so wichouv doiug violruce vo the
laaguaze of couscituiionsl proviaiona.1 } The Sup;eme
Couxrt reasousd its approach ou vhe ground that auy
hazaidous or inhercutly dangrrous acdtiviiy for private

profic can bt toleratcd ouly on the coudition that
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the enverprise eugaged 1u such activiity iudemuirics
alllchose who suffer on accouut of the carrying ou
such acvivicy regardless of whevher iv is carried ou
carsfully ox not.124 Though the courdt could not
segvle th® issua = wheﬁher a private corporétion
1ike Shriram woyuld fall withiu the scope aud ambit
of article 12; ic direeved the Delhi Logal Aid :ad
Advice Board to take uﬁ the cases of 21l thos= who
claim o have suffored from oleum gasvand vo file
actious on vwheixr b2half iﬁ apprOpriévF court fggs
claimiug compeusation agaiusvy Shiiram Compauy.

In Shriram cas® whe Supr me Couri also laid

down svandards for th- m:asurs® of damages, which,

iv held, "musc b+ cOvrelatéd 60 the maguisude and
capacivy of <¢h® @ntexrprise becaus® such compensatiou
must have a deuverrent =ffact. The large and moxe
prosperous th® euterprise c¢he greaisr must be the
amouunyv of compeusatiou‘payable by 1¢ for the harm
csused on account of accideut in the carrying on of
v h* hazardous or,igherently dang@rous aciivivy by

v he rut:rprise;"lz Though phis crivaria appears to
b= appIOpriatﬁ,lzqin fact 'iv has uot worked well as
it¢ leavss'tn@ issﬁ? of'determiniug ¢he amouut of
comprusasiou vo judicial 1uterpr@t§tion of ¢h=

prosp=rity of 2 corporasciou iu a given s<%v of
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circumstauces aud aot ou the human values of 1if~,
libervy aud well being of the invoceut vicvims.

The fallacy of the Supreme Court approach
became appareui receutly in the Bhopsal Caaelze where
vhe Court awaxded meager compansation to the inuoeent
gas vicvime. The Supreme Court judgmeut iu the 3hopsl
Gase is uth> biggest assaulc on vhe humau righis of
the people. In vhat eas> the court nov ouly exonaratad
the Union Carbide from auy criminal liabiliiy but
overlooking i1is preovious view that the compensation
must have a deterrauv affecy based on uhe prosparity
of ¢he corporatio#, awarded oulyfa nominal compeunsation

to vhe viciims.





