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DTS I8 i

“itir s a canmoan and shared resource. It
docs cov helioirg to any indiviiual or a mation but both
togwtﬁer. Therefore, there should be a joint effort
on th mart of the peonle, Government as well

the judiciary of a nation to protect this common
esource.
An analysis of th. casc-law cnumcrated

above shows the fecbleness of tha law in tackling
disputes. This is
whtor reldtayf <o because tort law relating to water
disout2s has not been codified. and it is surprising
o 2P : : .
iy it hac not becen/to this day. Disputes arising on
account ot viclation o water richtsare inevitable.
A perusal of case-law in the pre-indenendence era
is eviden%z of this fa~t. In fact a comparison of
pr2 and .ort-independence periods shows that the
nunber of water cases decided by the courts was
definitely larger in the pre-indevendence period
then in the post~independence period. This means
that the ground . for the codification of
has been fertile ever
tort law relating to water disputes/since the land
the last been
/quarter of the 19th century but no attempt has/frade
in this direction., It is equally surprising why
the number &Ff water caseg omimg Lo the courts in
have becn

the post-indemendence era / considerably reduced.

Either the disputes especially between small farmers
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are being tackled at the local lead for which there
is no définite information or the nature of disvutes
could have taken such a character whichicht be
outside the power of the judicisrs to tacklza or the
high rate of court fee could be »nreven: ing a large
number of psoble from seeking redress thpough courts.
Whatever the reason there is an immediate need to

codify tort law relating to water rights.

The legislature should dras up rules which

would take into account the precise nature of the problem

in its vafious dimensions. The concept of liability
should be expanded keeping in mind the economic loss
suffered by the injured party. In most of the cases
highlighted above the absence of a duty of care was
used to =xclude liability for econonié loscs. Theré
is a general consensus of opinion upon the fact that
it is usually difficult for the plaintiff to prowve
the existence of a duty of care on the part of the
defendant. If at all the judiciary wants to insist
upon the establishment of such a principle then tort
law should be so condified as to make it possible for
a canmon man to determine what his duty at common

law would be.

Once a general duty not to harm others is

deve loped there will no longer be any need to draw
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attention to it. Jurisprudentally speaking *duty' in

the seinse of a general prohibition imposed by law

not to causz damage carelessly will have to become
implicit in every case so that there will be no need
to establish its existance each time. Once the
existance of duty is presumed the control on

liability will shift to other concepts such as

care lessness, causation and damage in order to achieve

that which had been achieved by way of duty of care.

The scope of applicability of the principle
of strict liability to water related disosutes
involving the gowvermment and a private individual
or individuals interse should be widened. The law

163
laid down in #Madras Railway Company that the

principle of strict liability is inapplicable to
statutory provisions is too primitive., The unchecked
policy of the Governmment in constructing large dams,
reservoirs and canals is a constant threat to the
common law water rights of an individual. This
necessitateg the evolution of a new kind of liability
which is 2 complete departure from the kind of strict
liability c¢stablished in Rylands v. Fletcher. 1In

this regard the Iegislatare must conceptualize the

law: in accordance with that s laid down in M.C.Mehta's
164 .
Case.
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A determination of damages su®fered by the
injarzd pérty is a very difficult task for the
judiciary; therefore, it is essential to codify the
principles on which the same can be established,'for
¢vannle, the physical and material injury involved,
the quantam of damages vis-a-vis the economic loss
incurred, gensral and special damages etc. There are
certain statutes , i+ which
embod? cdmpensation provisions but most of the times,
the decision taken in compensating ﬁhe plaint iff
being in the hands of the executive is arbitrmarily
exercised, Morcover the decision of the authority
in deciding the amount of compensation to be paid
is final which completely custs the possibility of
challendging the action, if found Unjust | 1t is
in such situations that the common law right of an
individual to sue the executiwve needs to be codified
s0 that the individual can question the guantum of

ccampensation if found too meagre.

Since the Govermment's power to regulate the
corntrol and the distribution of water is sovereign it
can continue its policy of constructing large dams,
rescrvoirs and canals irrespective ©of the loss suffercd
by the meonle on the ground that its action is in
public interesst. In order to connensate for the hamm

cause to certain people the Govarnment should float
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insurance schemes so that the loss sufferred. is

rublicly distributed and burden is ncot felt on one

Tort iaw pertaining to. injury caused to water
rights should be so codified as to reflect the general
acceptance of ethical, legal ecological'and social
principles or guideline#. There should be an equitable
balance of rights and obligations between the Government
and the in@ividual as well as between private

interse
individualsd This should be especially perceived
from a financial standpoint. rort law should 51s0
explicity say what rights and obligations should
arply to private‘citizens, . to state and
tc both.

The Tonstitution of India enjoins a duty both
upon'the State as well as the citizen to Pprotect the
environment. Article 48A of the Constitution makes
it obligatory for the State 'to protect and improwve
the natural environment and safeguard, the forests
and wildlife in the country"™ while Article 51 (g) casts
a duty unon "every citizen to protect and improge the
natural environment includings forest, lakes, riverses."
The duty of the State #o protect the cnviromment

=Te)

includes the duty to create laws/to protect the same.

ThercForc, it is obligatory for the state to formulate
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a legislation on %ort law as soon as possible. Once
such a law is engcted every citizen is duty bound to
cauply with it.

For a nroper control of water resources
scientific and technological knowledge is required.
Knowledige of ecology is equally important. Then come
cconomic analysis and economic priorities. All these
aspects should be reflected in the 1ega1 framework
which ghould be able to translate such priorities

A

and decisions into action. There should be concern

for control at both private and State level,

The underiying philosophy of the proposed
tort legislation should be based on the principle
that prevention is one of the fundamental requirements
for the protection of environment. In this way there
is no longer the need to wait for damage to be suffered
in order o be able tc intervene against harm done-
environmental or personal. The logislative policy
should aim in preventing the creation of nuisances
like f£loods, water logging at their sources rather
than subsaguently trying £o countJeract their effects.
Technical progress must be conceived and devised so
as to improve the quality of life at the lowest cost
of the community. Egological movement seems to be
very de:zply rooted in the present day consc iousness.

This fact is of considerable importance for -° law for



/11 0/

legal rules must be founded on an ethic oamposed of
values rcﬁugﬂiscﬁ by the society az its owi, that is
to say, of social values.

"ith the increase in the welfare activities of
the State there has been an emergence of mass tort and
toxic torts, for example, in cases of Rallway accidents,
floods, defective drugs etc. The building of large dams,
reservoirs, and canals is also giving rise to mass tort;
To check the wrong}being committed to millions of peonle
a tort law which would check and leter the laurhing of such
gigantic orojecth is the need of the hour and if tort law
can be codified with respect to railway and motor accidents
why can't it ' be framed with respect to injury caused
to water rights.

Pinally in order to make tort law workable for the
common man the court'feeﬂmustlmadrastiC1}Jy'reduced.
This would attract more People to the court and help the
judiciary te develon specific faé&s of tort law. A
bill entitled the Government (1iabklity iqkort)“Bill,
drafted #n the lines recommended by thefLaw commission
was first introduces in Parliament in 1965, but could
not be cnacted into law. It was re-introduced in 1967
with modifications suggested in 1969 but the bill has
still nat been enacted into laws. It is suggested that
the same be enacted fast. As far as a tort bhill

for disnutes concerning private water rights is concerned
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none was ever formulated, It is recommended that =z
legislation governing peoples' private rights in

water be enacted soon.





