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-r:,~-: .c r is a c cr,~O,l and sbare d r c s o ur-c e , It

docs "~}-(' \:)C1.':)('] to any LndLvii ua l. or a nation but both

t.orrrcr.e r , ~"l~'2£(~'~c-rc, there sb cuLd be a joint effort

on the p,lrt of the peo p Ic , Go'-lernment as v.ell

the j ud Lc i ory of a nation to protect th is common

-
An a na lysis of t 11·, cas-.:-law cm.ll'Ylo.r~tcd

above shows th2 fe::blcncss of the law in t,';ckling
d;i.sputes. This is

\ct-:r. re l::tt:I:l}fso because tort law re lating to water

diSYJt2s has not been c od i.f fed , and Lt : is surprising
1l1P

T,iny it ha~ C10t been/to this day. Disputes s r Ls Lnc on

account DC viclCl.tion 0;': ~'latEr riCjhtsare inevitable.

A perusal of c,1sc-lmv in the prc-inde::>enc1ence era

is evident. of th is f ac t , In fact a compar is on of

pre a 03. .'ort-indc,Penoence periods shows that the

number of water cases decided by the courts was

defi~it8ly larger in the pre-independence period

then in th(; post-independence period. This means

for the codification of
has been fertile ever
disputes/since the land

been
ce nt ury but no a tt empt h;.:s,made

that the ground .

tort law re J.ating to water
the last

/qu3rter oE th(~ 19th

in this d.I rec t Lon , It is equally surprising why

the number 6f ,,;ratr::r case~ cnmimg to the courts in
have been

the pos t-cIndc pc ndenoe era / con s Lde r ab Iy reduced.

Either the disputes espec ia lly between sma 11 farmers
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are being tackled at the local lead for which there

is no dEifinite information or the nature of disputes

could have taken such a character whichfliiqht be

outside t.he power of the jt1dicii~.:r'7 ':0 tack 1.? or the

high rate of court fee cou Id be pre "iT,-=; L1 g a large

number of people from seeking l~'eoress thDough courts.

~1atever the reason there is 2D immediate need to

codify tort lew re lat ing to water rights.

The legislature should dra~ up rules which

w'Juld take into account the prec ise nat.ure of the problem

in its various dimensions. The concept of liability

should be expanded keeping in mind the economic loss

suffered by the injured party. In most of the cases

highlighted above the absence of a duty of care was

used to exclude liability for economic loss. There

is a general consensus of opinion upon the fact that

it is usua lly difficu It for the plaintiff to prove

the existe nce of a duty of care on the Part of the

defendant. If at a Ll the judiciary warrt s t.o insist

upon the establishment of such a principle then tort

law shou ld be so condified as to make it pos s Lb Le for

a common man to determine what his duty at common

law wou ld be.

Q1ce a general duty not to harm others is

deve loped there \",i 11 no longer be any need to draw



/106/

atten-i-: i , t1 to it. Jurisprudentally speaking ·duty· in

the sense ':)f a genera 1 prohibit ion imposed by law

not to c auas damage carelessly will have ·to becane

implicit in every case so that there \vi 11 be no need

to estab lish its existance each time. Once the

existance of duty is presumed the control on

liability viill shift to other concepts such as

care Ie s sn e s s , causat.Lon and damage in order to achieve

that which had been acn ieved by way of duty of care.

The scope of applicability at the; principle

of strict liability to water related dis)utes

invo Iv i.nq tt,·::; g072rnrnent and a private ina ividual

or individuals intersc should ee widened. The law
163

laid down :tn i)adras Ralliay Company that the

principle of strict liability is inapplicable to

statutory pr ovLs Io ns is too primitive. The unchecked

po licy of the Government in constructing large dams,

reservoirs and canals is a constant threat to the

common law wat.e r rights of an individua 1. Th is

necessitateG the evolution of a new kind of liability

which is a canplete departure fran the kind of strict

liability c s cab Ld.ahe d in Ryl~~ v , Fletcher. In

this regard the legislattire must conccpt ua Hze the

Law in accordance with that , laid down in M.C .Mehta I s
164

Case.
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,7.:0. de-termination of damages suffered by the

i'1j 'lr:~d. party is a very d i.ff icult task for the

j udi.c iery '; therefore, it is essentia 1 to codify the

pr Inc Lp Ie s on vlhich the same can be established, for

c:xa"1p18, the physical and material injury involved,

the quarrt.arn of damages vis-a-vis the economic loss

incurred, genera~_~nd special damaqes etc. There are

certaa n stat utes : whLcb

embody compensation provis ions but most of the t lines,

the." dec Ls i on taken in c ompe nsa t.Lnq the plaint iff

being in the hands of the executive is arbitnarily

exercised. i1oreover the decision of the authority

in dc·ciding the amount of ccmpensation to be paid

is final ~..,hich canpletel.y ousts the possibility of

cha 118 nging the action, if found unjust. It is

in such situations that the Common law right of an

individual to sue the execut.ive needs to be codified

s o that the individua 1 can question the quantum of

canpensat ion if found too meagre.

Since the Government I s powe r to regulate the

contro 1 and the.::; distr ibut ion of '\rJater is sovereign it

can c ant Lnue its po 1icy 0 f construct i ng large dams,

reservoirs and canals irrespective of the loss suffered

by the peo p Ie on the ground that its action is in

public interest. In order to c orroen aat;e for the harm

cause to certain people the Government should float
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insurance schcm(::s sa that the loss s uf f'e r red . is

public ly zlistr i.but.e d and burden is not f e It on one

Tort law pertaining to injury caused to water

riqhts should be so c odLf ied as to reflect the genera 1

accootanco of e t.h Lca 1, lega 1 ecologica 1 and s oc Ia 1

principles or guide lines. There should be an equitable

balance of rights and obligations between the Government

and the individual as we 11 as between private
interse

individuals' This should be especially perceived

from a financial standpoint. ~ort law should also

explicity say 'rJhat rights and obligations should

apply to ?rivdte citizen~

to both.

_ to state and

'llh8 Sonstitution of India enjoins a duty both

upon th,~ State as \.Je 11 as the citizen to Protect the

e nvir ormc nt. , Artic Le 48A of the Canst i tut ion makes

it obligatory for the State 'too protect and improve

the natural errvi.ronrne nt; and safeguard, the forests

and vTildlife in the courrtr y" while Article 51 (g) casts

a duty upon "every citizen to protect and Impr ooc the

. i nc Lud i 1 J " "natural e nv.trorme nt; a nc Lu lOgs forest, a '\:8S, rlv-c~rs•••

The duty of the St~te 11!10 protect the onv i.ronme nt;
SO

inc Lude s tho duty to create la\vs/to protect the same.

There"forc, it isob ligatory for the state to formulate
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a 1,c:q:L B Lac Lon on "'~ort law a.s soon as poss LbLe , Once

s uch ,_, Ln] i::; ;;"";:(\C'J'..::t(;c1 cv':.'ry citizen is duty bound to

c cmp ly ,vith it.

For a proper control of water resources

sc Ierrc Lf Lc a nc technological knowledge is required.

Knowledge of ecology is e qua Lly important. Then cane

8C anomie; ana lys is and ec onanic pr ior ities • A 11 these

aspe c t.s shou 10. be ref Iec't.ad in the legal f r amewor-k

\"111 ich shou Id be ab 1(~ to trans late such pr ior it ies

and d(;cisic)Os into action. There should be concern

for control at both priuate and State level.

The unde r lying philosophy of the. proposed

tort legislation shou l.d be based on the principle

that prevention is one of the fundamental requirements

for the protection of environment. In this way there

is no longer the need to wait for damage to be suffered

~~ order to be able to inter\~ne against harm done

environmental or personal. The 1':gislativ8 policy

should aim in pre\~nting the creation of nuisances

like floods, water logging at their sources rather

than s ubse que nt; 1y try ing to count'::}2ract their effects.

Technical progress ~ust be conceived and devised sO

as to Improve the quality of life at the Lowes t, cost

of t.he corrrnunLt.y , Eqo leg ica 1 movement seems to be

very de~ply rooted in the present day ~onsciousness.

This fact is of considerab Le importance for .' law for
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lega 1 r'.J Ie,,:-: must be f ou nde d on an ethic oanposed of

values r~:-;(.JCf'1iscd by the s cc ie t.y as its OWl, that is

to say, 0';: soc ia 1 va lue s .

'nth the increase in the v,e lfare activities of

the Stat<': there has been an emergence of mass tort and

toxic torts, for example, in cases of Railway accidents,

floods, defective drugs etc. The building of large dams,

reservoirs, and canals is also giving rise to mass tort.

To check the wrong being canmitted to mi I lions of people

a tort law ',Jhich would chec k and leter the laurtrl.n;r of such

g ig2.nt Lc projec~ is the need of the hour a ':10. if tort Law

can be codified with respect to railway and motor accidents

why can 't it , be framed with respect to injury caused'

to water r ig'1ts.

Finally in order to make tort law workable for the

common man the court fe~must be dr3.stic:tll9' reduced.

This would attract more people to the court and help the
e

judiciary to develop specific factts of tort law. A

bill entitled the Government (liablHity irf-ort) Bill,

drafted $n the lines recanmended by the~aw comrnission

was first introduce,.1. in Par liament in 1965, but could

not be onacted into law. It Has re-introduced in 1967

with modifications suggested in 1969 but the bill has

still nat been enacted into law. It is suggested that

the same be enadted fast. As far as a tort bill

for dispute s concerning pr ivate 'water rights is concerned
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none was e ve r formulated. r-t is recommended th3.t Q.

legis lation governing peop Ie s I pr ivate rights in

water be enactGd soon.




