Iunland Fishsxirs

Zi111 now ﬁhis pep~r nas b u focussing upon
*o7 1isbility axisiug i wori =s s consaqueuce of
iujury caused o a wsior right whan watar is usad
#s a ¥asource, Bub what aboui an infringament of
= Light vesiad or creased in a water-based resouren?
Hydro-2lectricity is a waiar-based resource. 8o is
fisbgry. Cau any violation of xights iuvastad in

. . 91
whsse resources give rise 50 2 civil caus2 of action?

“roeimice sy AS fav as tort law is coucerned there
ara vriy few cases folling undrr Inland fisheries
that have glven rise $0 an action in tort.
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To Maoug Thit Sa ve Maogog Hst, the plain-

tiff 206 the dafsudsaut worz lssseas of adjoining
fishexins., During the péak season éafandant obsirucsad
whe passage of fish by erecting in his fisheriss
cexreain akases. A4S a 1esult the plaintiff's caich

of fish was gr9atly affected. He susd vhe defendant
for damages.'flu was held what th? defandaut was

liablz for damagns in tort. Ju Paramanda Mohautly

3
and othexrs v. Bira Behra, the Orissa High Court

nad to decids whoithsr procecdings couductod under
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section 145 of the Criminal Procedurs Code, 1973,
can give rise {0 a tortvious action under the given
circumstances. In this case the plaintiff had acquinc~d
in auction the leasa rights &f fishery in a tank.
Anticipating a breach of peacs over the tank on the
basis of information given by the defendant, the
Maglstrate attached the tank undexr section 145
Criminal Procedure Code. Tkv plaintiff sued tha
defandant for damages for the loss suffered due to
deprivation of hls fishery rights by reason of the
attachment . The court held that the defeundant was
not liable for the loss because the deprivation ofv
the plaimtiff's right to possess the tank was dus
t0 the order of attachment passed by the Magistrate.
The‘Mégistrate's order was an intervening facfor
which broke the chain link between the plaintiff

and the defendsnt., The dispute in the case revolvad
around the possassion of 1lease rights in fishery.
The deferdant claimed his right while the plaintiff
claimed his. The case was ultimaiely dismlssed as
the court could find nb avidence implicafing the

deferdant in torv.

The aforementionad cases reflect a very impor-
tant point which 15 that the courts do acknowledge an

action in tort for a violation of an individual's right
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o catch fish evewn L0 i¢ is 2 l1essee's right and

a peérsounal ox SaﬁﬁgkrﬁénlighLbth§¢°he situation
stands today the ,/very 2w watural fishery rights
since the right (0 cacch fish has been nationalised
by the Govermment. Tha personal and natural rights
50 coiich fish have been counsiderably curtailed under
the}(central) Fisheries Act 1897 and various state
enactiments. Under these legislations lease rights
are grantad to'the people and criminal sanction

ara issuzd againSt persous offending the Acts,
Thera is no statutoxry iight for remedy in these Acts
which means that though an offander can be punishad
he cannot be subjactad ©o tortvicus liability. This
does not however rule out an action in tort at
common law which as meuvioned above is already
récognized by the courts. For the development of tort
law in vhis area support from the judiciaxry as well
as the government is ¢xtremely necessary. Atleést
from'thé Government side this éupport is not coming
because the policy of the government instead of allowing
the fish-industxry to %biive is'jeOpardising its vory
existeuce by sanctioning %he coustruction of huge
dams across rivexs in different paxrts of the country.
‘In such situamions mhe people whose right %o catch
fish is displaced thereby can only seek compensation
at common-law and the jddiciary'which is



/65/
often torn between Tfurithering the implemeantatioc
of Governmental policies vis-a~vis ihe lnteresis of
the common fisherfolk would be slow o grant ‘ths
relief ppayed for. Therefore, the fisherfolks righ%
%o hold the Governmeut liabls in tort is beset with
problembykurthervorgﬁen if the right to seek compeuns:
tion exists in law the fact that not many fisherfolk
are aware of their right to élaim damages.fo: violation
of their customary and common-law rights greatly
prevents the growth of tort law in %his regard. The
penal and civil sanctions provided under the various
fisheiy statutes foroffemescommitied t0 fishery rights
are not adequate euough %o check the coriuption and
exploiiaision sufféred by millions of f£isherfolk on account
of actions of the Goverument which indiseriminately con-

tinwe- ©to support the policy of constructing huge dams
and rivers in different parts of the country. Arnt
these peoples common law rights affeected. The fact that
to daite there 1is very scanty casc-law on the subject is
because the people of India are unaware of their
commorn~law rights or even their customary rights

in fisneries. Only when the people become ¢oOne

cious of their rights can they bring an action in

court and it is ouly then that the judiciary

can play an active rols in controlling the

detericrating condition of the fisherles and

the fisherfolk through the operation of tort law.





