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immunity,' of this paper.

‘57, Guru Charan v. Ram Dutt, (1865) 2 WR 43; Kad ;g ukch v,
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olieum gas from one of the units of Shriram Foods &
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In the Bhopal.gase <n morniag 3rd December 1984 there
was a leakage of the deadly Methyl Isocyanote (MIC) gas
from a storage tank of the Union Carbide at Bhopal

as a consequence beings of which more then 2,5000 human
beings were killed, and over two lakhs were afEected owing
"to the Dollutlonspread¢ng in the air and water.

8ce U.Baxd and Thomas Paul, Mass Disasters and

Multinational Idiability 6-7, (1686) .
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Ratanlal ana Dhlrajlal The law _of Torts 463 (1987)
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1540 Tuck 173. o

Supra note 65.

198 IC 773.

AIR 1937 Pat 302a

Ibid

Sce Galstaun v. Deonia Ial Seil, IIR 1005 Cal 697.

In this case the dependent who was the owner of a
shellar factory discharged into the municipal drain
liquid refuse of offensive ‘character. He was prevented
from doing so, as it 1nterfered the plalntlff s
ordinary comfort. : ,

See Sarju»PraSads>caSQ, supra note 14, where the

court he that whenever any alteration is made

from the noraal in land, the owner of the land is
liable for any damagé which may accrue to his neighbour
if there has been want of care by the landowner in
making be alteration. : :

74 I.C.41, -

Similarly in Manumal Jaromal's case Supra notes 72,.though
the cases of Sarju_Prasad supra note 14, and Mohanla
supra a note 20, were cited as examples 0f tort of
nuisances the judges for some unexplained reason did not
consider the tort to hawve been commlttéd from the

point of view of nuisance,

For example under ordinary law of tort.

Benjamin v. gtoor, (1874) L.R.9C.P. 400,407 per

Brett J., in R.W.?. Dias, B.S.Markesinis, Tort Iaw -
233 (1984).

Nobilo v. Waitemata country (1961) N.Z.L.R. 1069, 1067.
Sugra note 29.

Debi Pershad S ingh v. J S h IIR 1897 Cal 865.

State of Bombay v. {1952) 62 BIR 1064

Appo rao V. seetharama a IIR 1939 Mad 45; Berumal v.
Ramasaml ILR 1887 Mad 16, i

See S.N.Jaln,'Iegal Qontrol of Whter Pollution in Indial',
11, in S,L.Agarwal (ed.) Iegal COﬁtrOL of ‘Envirommental

_'Protectlon (1980)

Tillywhite v. Trimmer (1967) 36 L.J.Ch 525,:

S”a.—]m-joﬁn- d, Iaw of Torts 234 (1961).

The anironment protectdon Act, 1986 bars.civil,
jurisdiction in respect of anything done, action taken

or order or direction issued by the Central Govermment -

| or any authorlty or officer under the Act.
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Environmental ActivistsiHan' boole,::
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Ibid  at 3
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1986  (2) SCALE 284.
1987 (2) SCALE 124.
ATR 1925 Nag .50

Tripta Batra " The Bitter fruits of sugar™, The NHindu tan'Tim?
#unday Magazine, Jan 31, 1988. THE el time

ReWeMe Diaé,'B.S. Markesinis ,‘§ugfa note 77 at 249

For, details see Kiran Bala Jain& pape® on ' Right in Wwaterw
based Resources and Fighery , Ferry, NaVigatJ.on and Hydro-
electricity ' and Pradeep Kumar Chowdhry's paper on 'Regime
of sanctions in water Resources Management Laws 's

~Supra note 74.

AIR 1976 Ori 47

Alige Jacob and S«N. Jain,Law Relating to irrigation 10 (1972}

Ibid

"Whereas it is necessary to make provision for the constructig
maintenance and regulation of canals, for the supply of water
therefrom and for the levy of rates for water so supplied
wwee,"  supra note 94 at 7 .

For evample, s« 5 of the Northern India Canal and Dratnage act
1873, states that whenever it appears expedient to the state
Government that the water of anv river or stream flowing in a
natural channel, or of any lake, or other natural condition of
still water, should be applied or used by the state government
for the purpose of any existing or projected canal or drainage
work, the state government may, by notification in the official
gazette, declare that the said water be so applied or used
after a day to be named in the said notification, not being
earlier than three months from the date thereof ™.

sce s. 6 of the Northern India Canal and‘Dra;nage Act 1872,
Infra .

Sipra note 94 at 8.
41 1 C 24
2 I C 325

For ingtance, in Ramachandra v Nargganasaml o LIR -1893
Mad 333, where the def endent irrigator, in pursuance of an
order of the sub-collector made on a petition mk filed
by him, had opened a new irrigation channel thereby.
materially reducing the supply of wabter hecepsary for the
cultivation of the plaintiff‘'s land and causing damage to
‘him, it was held that the order of the sub-collector was i
excess of the power he had for regulating the supply of watT
for irrigation purposes ; in Cpollentor of Nasik' V shanils
IIR, . 1883 Bcm 209, the govar

g Was hc.LCi nO“t '}.‘D have t
Power to curtall or intzufor : the rlﬂ.‘a of irr ‘qaﬁofs'
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8ipra note 94 at 11
B6 I-. 928

A similar view haz been expressed in gtate of Mysore V.
Ramchandra Gounda and another, AIR 1972 Bome. 93 In this case the
stace government constructed a reservoir for facilitating the
supply of drinking water to the residents of a town. Damage was
caused to the adjoiningl and of ths plaintiff by overflow of the
rceervolr for a chennel to carry the overflow of water from the
reservoir had not ixen completed by the state « The gourt helé that
the construction of the recervoir could not be considered as an
act of execrcise of sovereign functions and the state was held
lisblé to pay damages to the plaintiff.

r.er Blackburn J., M Mersey Docks Trustecs V. Gibbs, (1866}
Ik 1 HL 93, 112; idgmmersmith , Rly V Brand, (1869) LR H HL.171.
East Fremantle Corporation V aAnnois ( 1932$ AC 213, Quebec:Ry

Vv Vandry, (1920( aC 662.X

Allen V Qulf Oil Refinery Ltd. , (1981) All ER 35° ( HL) 65
{ Iord Roskiil ) ' ‘

-Manchgstor, Corpn Ve Farngortah (1930) ac 171 (F'L ).
( 19 11) 35 BIR 412 12 I.C 884.'

Bom: Act IIXI of 1901

( 1878) 3 App. Cas 420-at 455.

. on
Gaekwar, 3arkar V Gandhi Kachrabai/appeal,IIR 1903 Bom 344.

shatanghan Das Coomar V. Hokhg Shawtal, IIR 1889 Cal. 159.

21 I.C. 847 ILR 38 3™ 116,

( 1902) 4 Bom LR 1914. .
Gaekwar Sarkar V Kaghragbai, (1900) 2 Bom IR 357 ; IIR 25 Bom 243
ATR 1939 All 375.

AIR 1962 all 211 .
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See also_Mayg Ram V Municipal Committee, Lahore, 121 I.C.1920.
18 1.C. 816 ; ( 1913) 88 P R 1913.

Sce ‘i\_'lgncipality of Hublis , supra note 110 ,

Supra note 2%

Historically speaking, the pgblic duty of maintaining ancient
tanks and constructing new ones was originally taken by the
‘Government of India, which upon obtainingi ndependence had
devolved upon the Zamindars- the def@andant being one of the.
ZamindarsThe court therefore found that the ™ rights and
laibilities of the Adeferndant " were much more analogsug to
thnee of pe.80ns Or corporations on whom statutogy powers have
‘been conferred and statutory duties conferred *, "and that tne

duty of the defendant to maintair. *he tank, was simirar to that
of the nlaintiff's to maintain thr v rai- av,7>id,
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cncompassed a similar situstions In %hat case the courtheld
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Jurnrizingly, oo r:ference was made to the case of gtate of
sujarat vV Patel Mohanbai Mathurbai , ( 1974) 15 Guj IR 259, whegm
t
"No one has a right to use his own land in such a way as to g:‘
a aisuse Co his neighbour and that ! it is the defendant's dutyy
to prevent anything escaping from hisg artificial constructiop
i1f care is not taken to prevent water from seeping and perao)
througn the construction into the neighbour'®s land and causeg

damagc the government must be held liable in tort; see also

P Yoy

where the Government was held responsible for the overflow of
vater on yrincinle of strict liabilitye.

Secpetary of statg for India V R. Rgm: and other, gupra note 14f

.supra mote 30

SipFa mote 26
AIR 1940 si~d 284 : 192 I.C, 494.

The szction provides that where a fact is specially within the
knowledge of a party the burden of proving that fagk.ig an him,

Spra note 127

HeRW. Tade Administrative Law 686-687 ( 1982) ; L Neville Browti
and J.F. Garner, French Adminigtrative law 108-109(1983)

135 a.gce Sgl8 and 3 of the : Easement Act, 1882,

136.
137.
138

139.
140.
141

142.
143.
144.
145.

146.
147.
148.

149.

Mt. Amar Kgury #scretary of state, AIR 1939 Lah 583 .
dipra note 118

( 1968) IIR 1 pPunj. 234.

AIR 1980 S.Ce 1622

SUpra note 26

supra note 59

see Ralblam =, Ramchandran suprg note 139 and note 106 resoectivh

Lisgbility of state in Tort, 1956.
Ibid at 38

see commissioners for the part o: Calcutta naggd and Corporatloil
af Calcutta , 94 1 A Vol. at 36,

\

..ggra note 23
~8iprg note 2¢

similarly in Leknath samal V Guow Pr rida. , ATR 196% ORI

21 the digging of a tank on one's own land is considered as

a normal use of land and if the bank of the tank is washed
by extraordinary f£lood caused by heavy f£all of rain '-i;;;
the f£ault of- the def endant but simply an act of vis m

glpra note 21
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118 T C 216
(1865) 3 He & Co 596 : 13 L.T. 148,
.Supra note 48
AIR 1924 Lah. 192.

The period of limitation under this Act is one year from the
time the 2ot or omission takes place.

AIR 1965 sC.. 17

S-6 Power of Canal Officer : At any time after the day sc named,
any Canal Officer, acting under the orders of the state government
in this behalf, m enter on any land, remove any obstructions

and may close any'channels, do any other things necessary for

such apnlication or use of the said water ¢,

S. 15 : Power to enter for repairs and to prevent accident;

In case of any accident happening or being apprehended to a
Canal , any BDivisional Canal Officer or any person acting under
his general or special orders in this behalf may enter upon any
land against adjacent to such canal, and may execute all works
which may be necessary for the purpose of repairing or preventing
such accidents.

Compensation for damagc to land.

In every such case, such canal officer or person shall tender
compensation to the proprietors or occupiers of the said lands
for all damage done to the same. If such tender is not accepted
the canal officer shall refer the matter to the collector, who
shall proceed to award compensation for the damage as though

the state government had directed the occupation of the lands
under section 43 of the Land acquisitio-n act, 1870.

Limitgtion Act 1908

Description of suit = Pperiod of Time f£rom which period
Limitation Dbegins to run

Art.2 For Compensation Ninty Wwhen the act or omission

for doing or for omitt- days takes place.

ing to do an act alleged

to be in pursuance of

any enectment in force

for Fhe time being in India

Artu 30 For Compensation Two years ~ When the malf eesance,
for any malfeasance, (now.one  misfeesance or non-
misfeasance or non-. year ) f eesance takes pnlace.

feasance independent of
contract and not herein
specially provided for.

121 I.C. 500
fupra note 15
Supra note 58
AIR 1920 Bom 207
Supra note 26
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