CHAPTER I

Law zn= Policy R=lsting ¢ th> Popls of wPanchayat Raj
Institutiyns in Irriaation Manag-m-nt Tamilnadu and

Karnatgkas

MeSe \fani.

INTRODUCTIQN
Aagricultuz~ :nd irxigation, that is th: artificial

application of wat 'T o th~ lend for purpos<s of

agricultur-~ in oxcer %o supplement na*ural rez’'nfall,

hNes oaen s ac+*s¢d in Indiz from tim< immemoriale. Up to

the 19th century, @except th» Grand &nidut on tha River

Couv ry bullt by th- Chola King Kaxikala in the 2nd century

AD‘., th» w2irs on th> Tungzbhacdra built in the sixteenth

cantury by h - Vijayanagax Monarch Krishna Deova Réya.2 |

gnd  th= 150-mile long cunal on th: right bank of th-

Jurina built in the fourtsnth cnirry by Firoz Shah Tughlak3

most of +h* i:rigation woxks in th- country heov: b~en

of th- small typr=storag?» onc¢ i3ft irrigation works -

i.é. tanks, w2lls, piﬁotahs etc, Th°s» works »volv~d and

debeloped ov-r th3 centuri»s, from th- e¢fforts of local

populations ‘,nc‘ local gov2ram~nts to harness wzi-r rasources

for local b~n afit. Th2y have b2an th» backbone of

agricultur® ‘n most parts of th - coun’try? Tanks, Wells,

and oth T minox 1rrigation sourcss togoth r account for*'

mozr2 than 50% of th-» n=t area irrigated in the country.

‘Of tha various types of Minor Irrigation sources, .tanks

hav? occupias a pi‘ominent' place, particularly' in South Indie -

Tamilnadu and Kar_naté}ca ‘- whire thoy irrigatz 2von tbéay

more than 25% of the irrigat d ar»a of th: statvs,

o ﬁ.':.‘.(f.
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Howev 'L, - ovar tha last 150 'years, th2 efforts
of th=2 gov2rnm»nt in th+ country hav> iargely been dirye
te ~xtnsion of lrrigation through works of th> largar
t?p*, aﬁé‘in par%icular tho#a involving diversion of Tivy
wat~rs for distribution through canals.® This has been
done to th: detrimsnt of Minor Irrigation Works. Even
so, it 1s in th: area of minor irrigation that th> irrigs
potantial croat>d has ba2on highar ‘than major and modium
proj=cts, in spit: of much low>r outlay than for th>
latt-r, throughtout th= lact 40' yrars (Tabl2 1),

Minor irrigation works thar:forxr? ar» of

immens~ prssnt ~nd futur> importance.

Minor irrigetion Works, particularly tanks,
hav> historically b2en a concern of local govormment.
In pr~British South Inciaj from %*he 2hd to th» 17th
C:ntury, local villags a‘sambli2s or 'Sabhas' manag~d
thim =21lmost entircly on—their-ownf' During Bzritish rule,
_though centrelis>d acministration systams like tho |
Reveanue Depéfhneﬁt and public Wbtks Departmant wers
'involved‘in'the managemént bf this rrsdurce, th2
"~ gov~rnment n0vér'ceasbd to stross on th2 customary
obligntion of th> villagars to maintain 'anc protzct
. *h»ir sources of irrigation and attompt~d various exscutiv?
and lagislativy m2asuras to- ensur? this. After Indenpendont
from th> late 50's and sarly 60~'s,'3 panchayatiraj.
institutions wers, as a policy, givon jurisdiction

over irrigation functions subjaét to cortain conditions.

This pap2r ravi ws th>s efficxy of current

legislativa monsunns an »ovv s Ly L Zexures and



ensuring its best uss, It also traces the origin of the
pelicy animating current law on the subject, and éuggests

‘undamental reorientation in policy and law,

Ir Man ement znd the Neec e'" ralisation
In r@latxon to 1rrigation, the exarcise of the
policy of decentrali_sation is impo:tant for the following

r2aschns.

a) Tﬁoh»éh watei: is a universal resource, its use
f's localisad to ths area wﬁeré it is prasent.
Impottanfly, Water'axist; i-n»‘-obe_yanco‘to its own
netural laws.which link it inextricably with land.
“Water falls, or flows in str2ams or rivers, '
- st‘_gnates, s-seps. gushos out in springs or
ﬁvallorat '8 m relation to the Lond on which
or in. which it »xists, Th2 wide variations in
type of land detzmin?s the variztions in behaviour

‘of watar, making 1t a localised phenomenon.

‘b) AgriCultd:e itself being very much a localised art,

| Iwith Crbppiné battéms‘-‘chos‘eri in a’ccoirdancevwith
1ts éuitamity to iéﬁd t_ypés, ;’.it necessarily follows
that irrigation should al-o be modelled to suit
specific land type and cropping p-att-:em.

c) ,‘Whethar water use projacts are largs or small,
to be successful thﬁy must function at optimum 1eve1
at avery voint, - which impliﬂs highly ‘requlated

localised units ac,ting .in comonance,

’Logically, +har=exorc~, it w':;uld appear th—d' whorovﬁr

irrigﬂt*on was pa qct'%c Touind o ofowlation® giild M the
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x78ource would b closdly involvdd in 13 managemont,
In any attmmpt to do so, DY & iocal community, the
following pow2rs or cantiols in ralztion to water would

naecassarily omeige as declsive @
1) THe ownership of th» wat>r sources.

2) The power'to cryat2 , develop .and protect the
r2source, which implies legal power over th2 land

'surface connectad with th> wat>r resource.
3) ‘The powar to. assign monetary value to th2 rasource,

4) The powar to dafin? conditions.of use of wat~ o,
with r2gard to tim> 3pace ‘and purpose, and
to define righ%s ancd duti-s, offences and sanctions
in r°lation to that resourcs, as also the power
of adjudication in th» c-ntext of disputas over the

watar roscurces.

Th: quastion that now has to arise is whether the
13gally constitut«d local Government institutions at
prasant coxarci-e thass powers,” Th> answer is a clear

nagativo,
C é W ne Subizc

Current legislation on Panchayats in th» States
of Karnataka enc. Tamilpnadu do contain provisions relating
to irrigation.: The provisions. of th2 Tamilnacu Village
Panchayata Act 6f 1958 raad with *he Rulaes under th-2 act

are in summary as follow§7:—
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1) The panchayat or panchayet union cbuncil'is given
th~ "duty" of protaction =md maintenance of ény 1rr1gation
work, the managament of turns of i:rigation; or the.
regulation of distribution of water from any irrigation
work to tha'fields depending upon it",

2)  The dutias according to th~ section only "may"
be transferred to *th: Panchayat or Panchayat Union Council

by the Government,

3) The transfer is alsg subjoact to the conditwons

" and control as tha Govnrnmant may prescribe.

4) The P.R. bodies howavzr "shall® execute
Kudimaramat or.community labour in r:spact of any
irrigation sourco in th2 villag? or town. Whilo power
is given to 1Ayy fee_fp: fhis purpos? th: quantum and

basis was to be "as prescribed”.

5) * In casas where such functions ware transferred,
_thn fishery rights of the govennment in such work were
also to ba »rgnsf‘arre,,d, v;.nd,‘- thexjaafter'vest in the
Panqhayat-or,P.q; Céuncil. Herv@r;‘both the vosting

" “of fishery rights as wall as the utfiisation df fishary
" income® was to ba "subjact to 3uch tnrms and conditions

.28 may be specified by th= Govarnmont“

6) i The Rgla; framed. undar the Act'sabotaga‘this
“attempt at 'decantralisation' in myriad ‘ways l.a, -

a) . The ttansfér'was effacted to Panchayat Union Councils

and not Pahchayatsoe



b)

~d)

@)

f)

4 | . . " " ,..b.* Vi e 2 ) . L e
cevslopm@n*l;' Sy -poncheyat Lolows 4An Tl o, vhi oy

Only minor 1rrigation SOufces which 1r:iqéted

less than 100 acres and which were under the.
contzol of tho Revenue Departmaent waere transferrnd
to Panchayat Union Councils, - (In,1989, this has
become 50 acres,A"the'rést,gcincj' to the PWD)_.'

No works which war? patt of a riverine systom

were to be transferréd.

Also excluded wearsa tanks, which form part of a
chain which were to remain with tha PWD, aven if

they irrigatad less thah 100 actres.

The Revenue Department ratainad the powar of
appointment, punishmont, “di's'mis'éél and payment of

......

‘While a f22 Ccould b2 laviad by ths P.U. Council

from all th2 regiétorad holdars of lands' sarvad

by any irrigation wo;:k, thn ratm per acre was to bﬂ
detarminad’ not by iteﬂlf, but by the colléctor

" of ths district._ Mor%v@r, this fa20 was to b2 in
acdition to th3 wet or dry .ags2ssmant and th=
watsr rats, if.any,.chatg sable on th»> land.

This provision cl=ariy sayos this basic function
of collegting tax or water or cess from tha purvi
of local bodies to tha benefit of the 'State!.

" which assumns thnroby an 1nt°r°st in contradiction
'to that of local institﬂfions.

. , : o .
Thes2 .and. varj.jops fiirt h":c' nmv* swns sayenaly

.......

circumscribe th? exerciss of s~§zy, Joogad nowars Tor rﬁf’atﬂ

when

g



they.qry fnncriu:amg‘,o erntalng f'-ss part f their administrative
structur" 3 minj.-PWDs, undox th» cntrol of th= union Enginaer
>nd his Ov :rs*»axs, whos? jurisgdiction includes Roads and
Builﬂings, bas:das M:mor .eriga'!;ion Works. Needliﬁss to say,
M:l. wmk@ zreaivy least att: ntlon, =nd ar2 tak>n up for

1I3pais, maintenance or r@constmctzon in accordance with a
long-standing nomm - f.e., works ars chosen in rotaiioh once

ih'fiva:years.1lf

This svin‘gle rule by itself, which in practice decides
tha ~ntire sc;:‘.-.;je, anﬁ paca o.f Minor J;ﬁ:ri'gation De\velbpmant,_
is fully incicative of thv_é.‘; 'toir‘;-dbwri"a_r;,ﬁ:bach,- dictat~d by
the size of th» budget' and P}\’oi'_ljcs ‘to be_do”n%, by an. agen;y
cqmbletaly aiianat@d from fh'klvillagf?; co_x;umu_nit\j as a‘who;e,'
or v.s.llagﬂ panchuyat inst utions. This _égaancy; PWb.f;n-the-;"
guisa-of-panchayat unions - enc; tn..s?fépkmfo‘a;:h ara further
instrumentsl in divoxcing irrigatibn’Managem=nt from -
agnculture at "‘hq wllag«‘v 1 v 1. No"hing vnuldf)“ 17ss
conduci,ve to tn* func oning of v111ag° panchaya’ts as

"Unit’ of S lf Gov“rnm~=nt"

E,ﬁ-"mﬁ takg

In furtherance of ths Kamaotaka Zillé Parishads,
.T;.luk Panchgyat eami‘this, Mandal Pa nc"ia{ats and Nyaya
Panchayats Act 20 of 1983, Zilla Paruhacs and Mzndal
Panchayats ware 2stablish °d on 1.4. 1987 . Und'-‘-r this Act,
‘Construction rﬁnovat on =nd maintanance c;f minor irrigatzon
worka with an atchkat not =xtending b°yond £hi dist,rict was
brought und*’r th“ purvi sw of Zilla P-sxisbads12 Manéa; o

Panchayats wera givan no powms ove: _,,* -"‘-"!‘ailahiim;r



Irrigation works ar» c2fined.zs wozks .(osh-r than river
cvstons) with an atchket of -up to 2000 acr»s, .administrative
dalagstion has been ff2ctd oniy with rospact to;WorkSA_
with en stchkat of 50 hacltzz:s. Thus zll works ebove
50 ‘haeters commind trsa centinus %o b~ contzoli~d by th=
I:rigstion Dapaxtmont fiom the Stat~ headquarters.

M%n‘sl Pa nchaynts hﬂv= b22n givan wide ranging pow~rs
undap tha. Act in s*v ral %28 13,: Of th=s3, pownzs given
%6 *th'm for providing wat-r oupply; pura and sufficient for

oublic and privat: use, or3 notoworthys

For this purpos? Mandal Panchayats can ¢onstruct,
1°paiz ond maintzin taonks wells mno c1=ar st r ams or wat>x
cours=s; thdy can purchas~ or accuzr by gift or Oth‘rW181
“eny tonk, welly stream of wat'r éours= within or wi*hout ths
_ar#a under th>ir control; with th+ uon°“n* nf th‘ own"r;-
Mzndal Panchayats can ut? lisf cl- an°* 01 F*pair any tank

wrll sirsam cr water coures or p:ov‘oﬂ fac*l;ti s for
obtwiningvWatnr?%haerram"Mandal Panchayats can contract
with sny psrson for 5upp1y o*c wat>r or do any oth~r act

cmssary for carrying out +h- DUIPOSQS of the section
,(S@c;77(1));' Furth-r, thoy may sat apart for supply of
watar .to public fer'drinkingicx fulinary purposcs any ‘tenk
weli sf&éamvdr water coure, 28 wall a§ prohibit cartain
acts such &s bathing Washing of clothﬂsiér animals atce to
pr@v@nt‘pollufidh of any tank, wall, stfﬂam or wat>r courssd,

(5%6.77(2) & (3)).

”Importantly; Mandal Panchayats may mak 2 byelaws for
conSﬂrv;pq and praventing injury to sourc@svgnd m:ans of

Wwat2r supply and appliances for dis h tico of wrier. whothar



-9-

within br without th> limits of *h Mandsl Panchayat end for
xrgulat’ng 21l matters ¢onnoictad with th- supply »nd us~

of wstox, th - turning én ~nd turning bff and provaenting

hp izsie of wot r; tho construction miint nance andicontroi
of Mrndal Pinchayat wat r works, pips cnd fittings in
‘chn?ction th oawith vhtth*r tha prop rty is of th> Mandal
Pwnchayat or not (sso 78)s Tha Mandal Panchayats could

2150 l)vy a wat\r rat - for supply of wat>r s%.116(4)(a).
While Mandal P*nchayats have bazn conqld@red comp*t=nt to
:xarcice all thasa powoxs, for drinkihg wat>z supply, th-y
cannot do th sams thinQS for irrigations

Mandal Panchaya*s have bron giv‘n wide rang'ng
Vfuncti ns : l ting to ugricultu?w animal husbandry ~nd
fishaii*s, (Sce56 (c)) . Thay hava no powar; wha+so“v“13
ov‘r irrigaticr works, Whil~ cart tracts, drains, bunds,
villog“ roads, walls, bridg:s, public hrusing sit»s, and
public buildings v'st in %“h> Mencal Psnchayat, (5.63)
'mandai forasts may b2 transf rt>d “o th'm : wastalands
pastur® lands commcn lz2nds or vecant lands may b2 made
ovar to *hﬂm (5. 57(a) & (b)) ‘whila svon th+ collaction of
land r°v=nu° by th2ir own g ncy may ba ‘nfrust~d *0'*hnn
(s;57(c) and pow>rs hav> b>:h givm to protzct, constmc\.,

~pair; maintain, cultivct us3 306 rals> funds for th-sa
o sources, tran f o ot irrigation works 8-+em$ an inexplicable
omission. Most inappropriatwly, Zilla Parishads hav: be2n
givyn th° pownT of cOﬁStruction 1 novation and maintananca
of minor irrigation workS. providing fof *h: timely and
equitablﬂ ﬂistribution and full ‘us> of wat" r unf*r irrigatioh
schomes unda: th- CQntrol of Zilla Parishids, and devalopmwnt

of ground wat r r2scurces,
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Th+ naw Panchayat lagislation in Karnataka
provides for legal, financial and administrative
deceniralisation to a gr-at r dograe than 2ver before.
Und2z %ha Act, th* ‘Mandal Panchayats hav? oaclusiva
Jurisdiction ovar specific developmental programmés lagally

and financxally‘

While. the Mandal Panchayat have baen deemed
fo'bﬁ-competent to exercis2 wide ranging powors rnlatad to
almost all davalopmantal funct;ons,15 they hav2 not beon
considarad to b2, "equipped 2nough® to deal with irrigation
workse within thzir by thams2lv>s, or in conjunction with

‘oth:r Mandals. 1©

Tha comprzh>nsion of th: ratienalc underlying this
obvibus relustance of the stat: to yield conttol ovar
irrdgetion work.in faveur of local institutions is battsr
elded by a lock into the history of th» fssus.

'CHAPTER II
A Page from History -

Any c~ncept, or funct'on can be best: pﬁrc01v°d
if it is viowed against 1ts contrast, or measurﬂd against
a standard.  As. thq situation is uoday, ‘thore is. limitad
‘pPolitical,: admipistrativa and financiai ‘docentralisation
~in -favour-of . panchayat 1nstitutions. Regard*ng 1rrigation.
tha statutory bodies at th° low=r lovol possass lagal
ron-powers;. 1rrigation sourcos quch as tarks ar: Sn a
grsatly deterjoratad condioion, wa**r flnp}y z s sGavne;

with decline i‘ ACCR8S "}._) Slola.d v oL o, orpeduptes fo b2if
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axpdcitad mors and morn; wiﬁh'incr*asing d2mancds on the

nargy socticny f-r 2locteicity supﬁly, largz hydroaléctficaty
gﬂnerating_systﬁms such .2¢ large dams or‘rasarvoirs bacome

5 npcassity. As a corollary, foxrosts ara lost, pdople |

ar- displacad, tho eéosYSﬁin is alt r>d; soil ~tesion

floods and drought occur as a cénsequance, rasulting in

furtha1r cdegradation of 1lif- and prepeftys

©f tha thrse major types of irrigation — canals or
Riv r systems; tenks; and wells, th» second type as a choice
is b=irg limina ad quits steadily in a procees which b=gan
150f200 yaaxs ago. This type rspresants a particular
sccietel orxganisation. "It is a'GommUnity+00pt;ollad:system.
Its vory dasign (as'bppos*d to = linoa¥ iivnr systSm)
pzom03*s not a iinog hi*rarChicai control systsm, but a
coop *ration and onsMsus among its ussrs, without which,
not only th" wa%:'r sourcs, but 2lso th» physical end
natural >nviremmont which is ess:ntial for its extstnca,
cannot function. The %ank or teriks being within the
confinaévof 2 villag? holds no scop> for an cutside authority

to control, unlass delibarat:ly assumad.

.AS w2 ara awardy tho vest majoxity of th se tanks
were designad and construct*d‘centuriéé agos . Tha histoxical
avidence dating th= c:@aiicn of}th?‘tank;sYStﬁm.a150>pr§vidé
very‘valuable éyidence'sffﬁha systm of managmsn* adoptad |
and sxercised by local bodiss in that period.” It is this
avidence, which wﬁén raconstructad into a pattern‘(thé |
stons inscriptions ralating to tanks and village 6rgaﬁiSatibns
belong to various pléces and various times in South Incia

covering a span of time from tha 2nd to th~ 16%h csniury A.D.
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under th» Pallava Ezrly Chola, La‘tu: Impsrial.Chola and
Vijayanagora émpir~s which at one *im< or.anothfr included
modarn Tamilnadu, Karnatska, Andhra Pradesh and Kerala).
pos~ *h’.contrast to. pr:-sant day panchayat institutionko

rcl+ in irrigation.

Ixriqation Magn aggmﬂng by Villags Assembliﬂs in Qgciont

'Local autohdmy Was:a charact»ristic feature in

'Mmdleval Tamil country as well ac contnnporary kingdoms

in Mysora. Most of *he svidence r-lazting to %h» subjocts

of village govarnment and irrigation rela‘e to the span of
six canturies from the 11th tn_iéth,century,'which period _
saw th» pise 2xpansion of,tho major'kingdoms in the Sooth -
the Imp2rial Cholas and thuAvijayanarar Empirs, The foxmor
haold away for .a considerabl? pariod of %Lim2 - 460 y2ars -
Whilo the kings of.tho latt~x Empir» iuled for about 200'years.
A widely recognisad distinctive foaturs of mediaval South
Indian statws was the primary of various kinds of assemblies
in th govornance of *h+ numerous localis«d societi:s of
which;contamporary South Inﬁig consistad.17 Ths villeg»s-
of thuat parioc ware "to a Qraat extnt sélf governing,
the forms of democracy which operat . d ‘n thm w=ro_
parhaps mor? vitcl than those which hav? bean so laboriously

impos2d on Incdia in modarn times".18

While most of th» infommation zvailzbla zalatss-
4o ths Chola p2riod, *h=2 baginning of the systwm of th»

villag» governmﬁnf that az2 seen in full swing ~under the





