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Article 21 of the Constitution. The Article h a s been

interpreted to mean right to environment an : hence ~'B.t.· T.

In doing so the Court ha s fXlrt ly re s surect.ed the nat ura I

c b.il'n-right, meaning o f I rights t, wh ich was to be found in

the customary L,HvS and in the Easement Act ear lier. Th is

interpretat ion of W3,ter r i ~iht, as we must note, is c orrt r-s r y

to what it may mean in the statutory orovisions now. Right

to life is a f undame rrt a 1 (natur::t 1) right. Vlhat the courts

are in fact doing in the public interest litigation ca se s

is to Loc at;e the duty bound agencies who will satisfy (or

not violate) the furidarnent.a L rights of the people. Whether.

j ud Ic La I acti LvLsm should mean expanding' constitutional law

or rectifying the existing statutory law, is controversial

point. In::1 my opinion the latter resource can give more
tL3

lasting solutions. ~ Howe ve r , in so f::lr as the courts have

expanded the mes n Lnq of Article 21 and 14 and partly

ressurected the CO,\1'llOn3.nc1eustbmay law view of water rights,

there is a "mole rie w r anqe of possibilities wherein the

Li.be r a L ideology of natural rights of Lnd Lv.id ua Ls a5\'17811

as groups C3.n be pushed further through lit igations and

new meanings can be give to this inchoate right.

This briefly s u.una r Lsze s the wat~r rights situation

fran the side of the peo o Le , let us turn to v.i,ew now how

this right has been viewed fran the side of the s t.a t e ,

111.0.0.

III.l.0.

Rights Of the State:

Const itutiona 1 Powers
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The sovere ign:loHer s of the sr ::tte over nat urc 1

water resources begin with the Constitution. Sntry 11, in

the lInd List of the Seventh Schedule places W"lter2t the

disposal of the st3.tes. This includes l,oJater s upi lIe s ,

irrigation and canals, dr.lin3.ge"1n'~ emba n lcne rrt s , ~,oJe.ter

storage and hydro-eJ.~ct:t"ic power. This power is limited

only by entry 56 of List I which gives ·)owers to the centre

for regulation a nd aeve Lo nne nt; of inter-st3te rivers a nd

river-valleys, to the ext2nt to which such "regulation an d

deve Iopne nt; under the control of the Un ion is dec lared by

the Par Lfarnen t; by law to :Je expedieClt in the public Lnt.e re s-

Vide entry 51 of the s xme list the union also has the sole

power to regu ~<1te fish iog and fisher ies beyond territ0r ia 1

w3ters.

In ac t ua L '):t"3.ct ir~e the centre-st Cite re lat ionsh t o

is fJ.r more com o lex ~hJ.n ,,'!hJ.t 't.he c o nst; itut Lona I '1rr3nge'Tlent

In3Y ms ke it seem. 'Llh is is bac au se a It.b ouoh the:: I-later

resources are at the ~: LS;JCI 3 3 1 of the st :)'!-es, it is the centre

v!hichJ.llocates the r e vcn uc s for deve Io one nt; purposes. The

st·3tes have to be de')enC"'~nt on the centre not only for the

nat, iOrl7{ 1 funds but .'J Ls o Eor r oce ivinq inter nat Lena I fund s •

A gre:'lt nimbe r of c',m anc1 irrigation oro j ec t s in India are

cJ.rried out with int~r~1tiQnal funds, such ,~s from the vwrld

Ban k, or on bi- b.t8Lll tc;~:rilS with funds frort\ other

, 1 hcourrt r te s , sue as Un itc~.l. StJ.tes, Sweden, C3.n3d~, etc.
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Also, after the corning of the =?'Jr~st Conservat ion Act, 1980

and the new forest "lncl. \ol-3ter po l tc ies , the st"'!tes h~ve to

get 3 clearance from the centre for the execution sf any

project which darnaqes the en~ironment.

111.2.0. Statutory Right~

111.2.1. Direct Rights-2P Water

In the context of the government IS rights the

custcmary law is not of much s Iqn Lf Lcance since almost all

rights over water ha ve been aCquited through enactments by

the government. It is i'11'::>ortant to notie that a Lt h cuqh the

constitututon~l provisions provide st~te's power's over

water resources; th~ legislations, s~p.ci~lly those concerning

ir r ig'3.t ion, trans b.te th is power direct ly in terms of rights.

The irrig3tion Acts vest the ri~hts over natural water

resources in th~ g"vernment. :'he DO..,7er of the state over

,,,,ater, however, is not; a 'onere c onsc Ltu t Lon s I matter. It

begins with the very first codificatio~ pertaining to

w3ter rights directly, n3mely the Z3sement Act, 1882.

Section 2 of the Act r:::cognizes the absolute right of the

stClte and claims th:lt no Dres<::riptive rights of essern errt C3.n

be cla~~d against the government. The Pre~~ble to the Act

does not explain why it became neces sary to vest this

3~ight in the gQwrrrnent. In the Easement Act,

:3.S we have noted, this overall absolute right is aorne wb at;

curtailed by the re(:ogn'itiQn of cuet o-nazy rights of the
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people. The aubseque nt; Lr r iga.t ion Iaws, b cwe ve r , pro(p.·(~SS J.­

vely affirm the stc3.tes rights :mcJ releg3.te the custorrL~Y

rights t.'o arenas of lesser and lesser signi.ficance. The

M.P.lrrigation A.ct of 1931, for e xamp Le, e xo Lfc i.t ly 3.Sc,p~ts

(in Section 26) : "All rights in w3ter of:lny r Lve r , o'"1.tur:-:ll

stream, drainage, cbanne L, lake or. other nat uraI coll(~ctiDn

of vnter, shall vest in the government •••• " The SUbsequent

sections 26-29, bar vaz Lous accrual of rights in water

arising from the Easement Act. Such proclamation of

absolute rights, as ,~ ha~Jnoted in the earlier section,

have not gone uncb s Ll.a nqe d ,

ret us br Le f Ly note the rna nn e r in which the

administr3tion controls the use of w~ter 3nd exercises its

rights under various irrigation laws. The irrigation and

water supply Acts of various states provide for notification

by the Canal Off~er fOr the utilization of 3.ny natural

water stream in W3.ys other than already prevalent. Public

notices are issued under these irr igation Acts for claiming

c ompena ati Lon, which m3Y be awarded Eor any of the

following reasons ~ sto,p.-:1ge or diminution of wat.er supply

in: irrig3tion, '.'later works, navigation cb s nne Ls, or for

loss of 13.n~~ or revenue. After not if iCat ion the caria 1

Officer has the right to remove any obstruction, close

chanroels and do other things necessary for the new scheme.

The Lr r Lqae Lon and water s upp Iy Acts also entitle persons

!to seek supply of wat2r for irr ig'3.t ion or dcme st; ic pur pose s

on application to the Canal Officer :;nd cnipaymerrt of taxes.
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Since the people IS ent it Lemerrt unJcr the irr ig~t ion i:!Y~

water supply Acts is not absolute or fund,meClt31, the"; C,--m31

Officer has the right to refuse 211ocation of water if

there are qood reasons for doing so.

On the side of the 13rger p Lann inq vs nd m:Fnge'1F:nt,

the Water, Soards are ve sted with the power to draw up

schemes for irrigation c3nals and get them executed. 1~ere

hydro-e lectric schemes are concerned the State Electricity

Boards are also Lnvo l ve d , ':1ational level plans, howe ve r ;

are carried out by theCentr.al Water Commission, the

Centra 1 Ground Water Board ;').00 the P'lvnn ing Canmiss ion.

I1I.2.2. ImElicd Rights

Besides numerous state enactments which direct ly

concern the use of w~t8r for its ovm sake, such as for

irrigation or drinking purposes, there are other laws which

involve the use of W'1ter or benefits arisingfron it, such

as production ofelectr icity, or ~ater W'1ys fisheries,

food, reyre~tion, etc. The enactments concerning SUch

matter s Lnvo lve the use of '-later too. By implication,

therefore, they give the government rights over,such use

of water. Amongst such enactm8nts one may note the following:

The Obstructing in FairW3y~ Act, 1881.

The rndi:m Ports Act, 1908.

The Indian Ste·3.m Vessels Act, 1917.

The Irid Lan ~orest Act, 1927 (Section 26,'32 (F» •

The Indbn 11ines Act, 1952 (Ch. v.sece ion 19 (1) ) •
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The R~j~sth~n Soil Q~l ~ht0r Conscr~tion ~st,1964.

The Indi"J.n Electricity Act, 1910.

law of these t.yoes ~Nh ich3re not direct ly'lbout

water (and there a re a number of them 3.t the st::'1tn Ip.,n 1)

usually have sections wh Lch concern ha.rnessing of Ttnt,:!:" or

its use for other pur oo se s such as f Loati Lnq timber, e xt r ac t.Lnq

minerals, recreation, etc. These laws presuppose that the

government has a prior right to use Welter in these and other

ways. Often such matters are dealt with the rules under the

laws or through dcleg3ted powers.

IV.O.O. The Jurisprudenc(" of Water Rights and I.eg31 Policy

IV.l.O. The Problemat;b£

let us be q In by smummarising the basic

j ur Ls pr-udcrrt La l, tensi:ms th"lt TtJe hsve seen in the de ve Lorrne nt;

of ,413ter r ight~ over th is century in India,

The first b~sic question is: shoUld we characterize

t'l!ater right as a neg"ltive natura I claim right or as a

positive entitlemGnt right. vIe hrrve SG2n th~t the c uet.onary

law ei3rlier, the c onmon Lnv t.r ad Lt.Lon a s we 11 as the Easement

Act had cba r act.er iZ:":d it as a negat ive natura 1 r ig1jt.

Recently the Supreme 20urt in its public interest litiqation

has oncG3.gain made it out into']. nat ura L neg3tivc~ right.

The statutory provisions, on the other hand have tended to

.. \

desc r tbe this right as a ~ositive entitlement right.

We must reflect on what theory of state is involved

in e ith,,,r of these cne r act.o r Laat Ion , To characterize it ;3.S




