/41/

Article 21 of the Zonstitution. The Article hag been
interpreted to mean right to enviromment an” hence wat. .
In doing so the Court h2s partly ressurected the natural
claim-right, meaning of ‘rights', which was to be found in
the customary laws and in the Easement Act earlier. This
interpretation of water ri~ht, as we must note, is contrary
to what it may mean in the statutory nrovisions now. Right
to life is a fundamental (natural) right. What the courts
are in féct_doinq in the public interest litigation cases
is to locate the duty bound agencies who will satisfy (or
not violate) the fundamentazl rights of the people. Whether
judicial activism should mean expanding constitutional law
or rectifying the existing statutory law, is controwversial
point. In a’my opinion the latter resource can give more
lasting solutions.43 Howzver, in so far as the courts have
expanded the meaning of Article 21 and 14 and partly
ressurected the comnon 2nGeustomay law view of water r ights,
there is 2 whole new range of possibilities whereinvthe
1ibera1 ideology of natural rights of iﬁdividuals as well
as groups can be pushed further through litigations and
new meanings can be give to this inchoate right.

This briefly sunmariszes‘the water rights situation
from the side of the peovnle. Iet us turn to view now how

this right has been viewed from the side of the state.

ITI.0.0. Rights of the State:

IIT.1.0. Congtitutional Powers
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The sowvereign >cwers of the state cver natural
water resources bhegin with the Constitution. Entry 17, in
the IInd List of the Sewventh Schedule places witer at the
disposal of the states. This includes water sup:lies,
irrigation and canals, drainage in’ embaniments, water
storage ané hydro-electric power. ‘This power is limited
only by entry 56 of List I which gives oowers to the centre
for requlation and develooment of inter-state rivers and
river-valleys, to the extent to which such "ragulatiom 2nd
deve lopneat under the control of the Union is declared by
the Parliament by law to e expedient in the public interes.
Vide entry 57 of the s2me list the union also has the sole
power to regulate fishing and fisheries beyond territorial

waters.

In actual oractice the centre-state relationshio
is far more comolex than what the constitﬁtional arrangement
may make it seem. 7'his is b=cause although the vater
raesources are at the disdosal of the statas, it is the centre
vhich allocates the revenucs for develorPnent Durposes. TBe
states have to be d=9nend=2nt on the centre not onlv for the
national funds but =21lso for r«eceiving international funds.
A great number of ¢.m and irrigation projects in India are
carried out with interiational funds, such .as from the World
Bank, or on bi-lateral torms with funds from other

. 1 - .
countries, such as United States, Sweden, Canada, etc.
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Also, after the coming of the #orest Conservation Act, 1930
and the new forest and water policies, the states have to
get a clearance from the centre for the execution <f any

project which damag=ss the engironment.

IIT.2.0. Statutory Rights

I1Ir,2.1. Direct Rights on Water

In the context of the government's rights the
customary law is not of much significance since almost all
rights over water have bgen acquited through enactments by
the government. It is im»Dortant to note that although the
constitututonal provisions provide state's power’s.over
water resources, th2 legislations, sbecially those concerning
irrigation, translate this power directly in terms of rights.
The irrigation Acts wvest the rights over natural water
resources in the governmeht. Tﬁe ovover of the state over
watér; howaver, is not a wmere constitutionil matter. It
begins with the wvery first codification pertaining to
water rights directly, namely the Rasement Act, 1832,
Section 2 of the Act rscognizes the absolute right of the
state and claims that no »nrescriptive rights of easemaent can
be claimed against the government. The Preamble to the Act
does not exvlain why it became necessary to vest this
absolute right in the governunent. In the Fascment Act,
as we have noted, this overall absolute right is soméwhat

curtailed by the recognition of customary rights of the
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people. The subsequ=nt irrigation laws, howsver, proguess i-
vaely affirm the states rights and relegate the custonury
rights to arenas of lesser and lesser significance. The
M.P.Irrigation Act of 1931, for example, exnlicitly asserts
(in 8ection 26) : "All rights in water of any rivér, natural
stream, draina e,‘channel, lake or other natur>l collact don

of water, shall vest in the governmente..."

The subsequent
" sections 26~29, bar various accruai of rights in water
arising from the Easément ACt. 8uch proclamation of
absolute rights, és we have noted in the earlier section,
have not gone unchallanged.

Iet us briefly néte the mannar in which the
administration controls the use of water and exercises its
rights under various irrigation laws. The irrigation and
‘water sﬁpply Acts of variocus states provide for notification
by the Canal Officer for the utilization of 3ny:natural
water stream im ways other than already prevalent. Public
notices are issued under these irrigation Acts for claiming
compensation, which ﬁay be éwarded for any of the
following reasons 3 stovpage or diminution of water supply
in: irrigation, water works, navigation channels, or for
loss of .lan? or revenue. After notification‘the Canal
Officer has the right to remove any obstruction, close
chanmels and do other thihgs hecessary fqr the new scheme.
The irrigation and water suosply Acts also entitle persons
to seek supply 6f water for irrigationvor domest ic purnoses

on appnlication to the Zanal Officer =nd on vayment of taxes.
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Since the people's entitlement unier the irrigation an”
water supply Acts is not absolute or fundamental, tha Canal
Officer has the right to refuse allocation of water if
there are good reasons for doing so.

On the side of the larger planning and managemnnt,
tﬁe Water Boards are vested with the power to draw up
schemes for irrigation canals and get them executed. Where
hydro-e lectric schemes are concerned the Staie Electricity
Boards are aléo involwved, »Hational level plans, however,
are carried out by the Cecntral Water Commission, the |

Central Ground Water Board and the Planning Commission.

I1T.2.2. Implicd Rights

Besides numerous state enactments which directly
concern the use of water for its own sake, such as for
irfigation or drinking purposes, there are other laws which
involve the use of water or benefits arising from it, such
1s production of electricity, or water ways fisheries,
food, recreat ion, etec. The ecnactments concerning such
matters in&olve-the use of water too. By implication,
therefore, they give the government rights over such use
of water. Amongst such enaétments one may note the following:

The Obstructing in Fairways Act,,1881;

The Indizn Ports Act, 1908,

The indiénisteam Vessels Act, 1917.

The Indiam forest Act, 1927 (Seétion 26,32 (F)) .

‘The Indi-n Mines Act,1952 (Ch.V.Section 19(1)).
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The Rajasthan Soil and Water Conscrvhtion ict, 1944,

The Indian Blectricity Act, 1910.

law of these tynes which are not diréctly 1bout
water (3nd there are a number of them a3t the state lew:l)
usually have sections which concern hafneSsing of water or
its use for other pursoses such as fl&afing timber, extracting
minerals, recrejtion, etc., These laws presuppose that the
government has a3 prior right to use water in these and other
Qays. Often such matters are dealt with the rules under the

laws or through delegated powers.

IV.0.0. The Jurisprudence of Water Rights and Iegal Policy

Iv.1.0. The Problematic
Iet us begin by smummarising the basic
jurisprudential tensions that we have seen in the develooment

of water rights over this century in India,

The first basic question is: ghould we éharacterize

water right as a negative natural claim right or as a
}positive ent it lement right. We have sean that the custaomary
law earlier, the common law tradition as well as the Easement
Act had character izad {t as a negatiwve natural right.
Recently thé Suprezme Court in its public_inferest lit igation
has once again made it out into a natural negative right.
The statutory provisions, on the other hand have tended to
describe ﬁhis right as a positive entitlement right.

We must reflect on what theory of state is involved

in eithar of these charactorization, To characterize it as





