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The Rajasthan Soil and Water Conscrvhtion ict, 1944,

The Indian Blectricity Act, 1910.

law of these tynes which are not diréctly 1bout
water (3nd there are a number of them a3t the state lew:l)
usually have sections which concern hafneSsing of water or
its use for other pursoses such as fl&afing timber, extracting
minerals, recrejtion, etc., These laws presuppose that the
government has a3 prior right to use water in these and other
Qays. Often such matters are dealt with the rules under the

laws or through delegated powers.

IV.0.0. The Jurisprudence of Water Rights and Iegal Policy

Iv.1.0. The Problematic
Iet us begin by smummarising the basic
jurisprudential tensions that we have seen in the develooment

of water rights over this century in India,

The first basic question is: ghould we éharacterize

water right as a negative natural claim right or as a
}positive ent it lement right. We have sean that the custaomary
law earlier, the common law tradition as well as the Easement
Act had character izad {t as a negatiwve natural right.
Recently thé Suprezme Court in its public_inferest lit igation
has once again made it out into a natural negative right.
The statutory provisions, on the other hand have tended to
describe ﬁhis right as a positive entitlement right.

We must reflect on what theory of state is involved

in eithar of these charactorization, To characterize it as
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a negative right is to say that peo2le must be allowsd £0
enjoy what nature h-s naturzlly endow:d for them and 3Iny
external violation, including that by the staic, wnount s
to infringemenf of this right. The role of the state then
pecomes one of protecting people from any external
intervention which wouid spoil or lessen people's enjoymznt
of that to which they have 2 natural claim. The state
itself, of course, cananot bacome the exploiter or violator
of meople'’s natural cliim. The Gang=z Pollution case, the
Ratlam case and others make such an assumption. They direct
the state {(under the wicer meaning of Article 12 which
includes the industries) to stop infringing on meople's
fundamental rights.

As a positive rig t, wataer right can belong only
Qithin the Dircctive Princinles of State Policy, because the
fundamental rights ars negative rights. The Dir-ctive
Principles presupose a differcent theory of state in which
the role of the state is to actually provide the necassary
conditions for life. Given that the state has uszd the
modern large scale technaology to dam rivers and change
water use and thit too at the public cost, there is in fact
a legal responsibility on the state to maks sure that water
in supnlicd to the »Hublic in as efficient a way as the new
technology promises. This moral resonsihility is the basis
of the legal responsinility which is expressed in all
Municipal Corporation Aicts, Water Supnly Acts, Panchayat

Acts ~nd other laws concerning the relewvant statutory
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bodics.

Before we discuss how this conflict betwonn
positive and negative rights an? different roles of th=n stat~

can be raesolved, let us take note of the other b-sic »robl ma,

IV.2.0. Meaning of Sover=ignty

The second basic gquestion is: If right to water
is a negative, natural claim right of the people, what scnse
would it make to claim sovereign right over all water and
translate it in terms of absolute rights wvested in the
govermment, as the Indian laws do? Consider for example,
right to life or frecdon of expression, which are similner
negative natural rights. Can sowvereignty over my or your
life or spwech be claimzd by any one?

One reason for asserting sovereign rights is
to proclaim jurisdictions. It is undeniable that the state
has to define and defend the country's water tefritories and
negot iate with other countries concerning water us=2, 1if the
water from one territory flows into another. Consider a
parallel situation, the state has to also define(throuéh
citizenship laws) and defend the pegple of the country,
and negotiate with other countries {through immigration laws)
the flow of pconle from one country to another. Does this
fact by itself becomne the ground for claiming the state's
sovereignéy oyer all xo»nle? Whe is soverign, the state
or the people? The question of sovereignty is 13 legally

very vexed question. Soversignty, 2vidently, also has



/49/

external dimensions, such as in internatiocnal law. Tha issue
of jurisdiction is just onc aspect of it. The oSoint haore
is not to 6iscuss the meaning of sovarcignty in general
but only in so far as it is involved in fhe natural resources
law. The basic question is: what Can be the basis of the
absolute rights over natural resources? Cne alleged |
justification in legal positivism is that since the state
is the sovereign and the neople have denosited powers in
the sovereign to utilize the natural resources for the benefit
of all, this becomes a ground for claiming absolute rights
over the resources by the state. It is possible that there
may be other grounds or ofher alleged justificatidns for the
absolute rights vested in the state, Here we afe critically
v examinihg only one of these possible grounds, namely that
of sovereignty, since this seems to bz the most likely
assumption the Crown may have made in the colonial regime.

Wh;t the Easament and other Irrigation laws do
is to simply translate sovereignty into ownership or absolute
ﬁights as if 211 rivers of India are owned by the government.
It is like saying all veonle of India-are osmed by the
state they are the prOﬁerﬁy of India, Such a Stateﬁenﬁ
would just not make senss, mora'ly or legally. The main
reason for this is that by its very nature there are objects
in the world which cannot be legally owned, or ovei- wh ich
one cannot have obsolute rights, although one may pPoOsSses
them peonle, for exam:le, cannot be owﬁed by any individual

or the state, nor can thore be absolute rights over them.
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air, space, energy, sinil-rly cin bz used but not owned.
Water £2lls in the same c-togory. An e2xdl:n~tion of why
this is so requires ~ det-iled investigation iato the
ontology of law -- the¢ distinctions betw:en ownershipn,
possession, occupincy, oroxerty, aind why certain kind of
legnl enteties allow for only 1 cert-in kind of rzl-tionchiv
(inkerms of rights).44 For the purposes of this work tha

intutive under-standing will suffice,

Given the ontologic11 status of witar: th-t is,
its ppecial legal n2turs, 1ny claim to property or absolute
rights over it can at best remain de facto that is 2n
unrealizable ind uniaplemontable legal fiction, de factoy
th2t is in reality, the only kind of rights that can become
opcratige for anyone are usufructory rights, that is right
to use of water. The rzal question, thercfore, is who has
what kind of right to usc water, and what corrcsponding
dut ies attach to it. Claims of sowereignty rights in terms
of absolute or ownershin rights hence, can at best be
dictatorial claims to nowcr over monopolizing the use of
watcf. The question of jurisdiction or territoriality can

be haindled in other ways.

The confusion in the Easement Act and the
Irrigation laws, which nroclain the absolute rights of
government in all natursl water, scems to hawve its roots
in the similarities that one may find in other natural
resources laws, such s the Forest Act or the Innd Acquisition

Act. These laws do assert absgolute rights of the state
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over certain camnon rescurces. One may assume, as the
irrigation laws seem to have done, that because one has
assigned absoluté rights in the case of 12nd and forests,
one may do so similarly in the case of water. W%hat this
similarity fails to notice is that unlike stable rasources,
such as land and forests, unstable and mobile rasources,
such as water, cannot be regulated by the same type of law,

It is to be noted further that neither the land
laws nor the forest laws havwe proclaimed total absolute
rights of the state over all natural land or forests, They
‘do ndt assert that 2ll such common natural resources belong
to the government‘simply because-the law has been enactad,
On the contrary these laws lay down proner.procedure for
settlement_of neonle's rijhts§and acquisition by the state?
the assumption baing that 21l common lands and forests do
not ipso facto belong to the state. How is it that in the
case of water resource all nmatural rivers become state's
progerty, simply because the Irrigation laws hawe been.
enacted?. Lmégine the oddity of the law that claims
sovereign rights or »roperty rights over all air or sunlight
over Indian and vests it in the state} The rivers of In“ia
belong to the people of India not merely in juﬁisdictional
terms, but in tefms of th: right to use and not to the state
or tha government. The Tasement and the Irrigation Acts
assume, as an assunption verhaps, that the people of India
have vested sowvercignty as propefty on absolute rights

over natural water in-the state. It is difficult to conceive
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of any society of any sociallcnntract in which the peonlin
would divest itself of its own sovercign rights and vost
absolute rights over its resources in someonc elsc without
attaching any conditions or corresponding duties. It would
be simply absurd for a people to give away all its rights
and hand over the resources to the state in absclut=z a3ith.,
No contractarian theory can uphoid this. The peorle of
India have evidently not done tﬁis; There is no historiecal
evidence to this., History, on the confrary, tells us that
this absolute right was usurped by a foreign colonial power,
'who tacitly proclaimed sovereign rights in the laws, such
as concerning water n’ forests laws. The people ¢id not
give away their rights. The Easemant Act and irrigation
laws, therefore, do not rafilect the will of the peoplef They

3

- ware not even enacted by the people or their revresentative
government. They were legislated frqn above by a foreign
regime who apnlied tha lag2l principle of ‘discovery' -

like the discovery of Amcrica, = whoever discovers.it owns
it. The rivers of India werevnot discovered in the nineteen-
th or twentieth century. Yor Qere they handed over to the
governments throughbtreaty. ThevIndian kings had hcnpower
to hand over rivers since by the traditional and customary

laws. they never owned it.

IV.3.0. Punhlic puroosc
If w~ are to reinterpret water right of the

state as 2 usufruct right to common resource only - with a
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priority claim for public use, the whole lcogality of wator
rights need to be considered diffcrently. Primarily, the
rights cannot be thought of as ab=olute fights against which
no prescription can be obtained. Morcqver, the rigbhts at
once become co-related with dutics. The duties of the stare
in the use of watern specially where people's natural.right
is wiolated, must be specified in the statutes iﬁself. The
people of India, if they are to hand owver the usufruct
rights to the state on a priority basis, would do so only
on an easurance that this use bc made in a totally accountable
and responsible way. The dutics of tﬁe st?te,.inc1uding of
all its agencies would have to be congruent with the kind of
rights acquired by the state. Such a reworking of the
Easement Act and irrigatioh laws would also be necess itated
by the mandaﬁe of the Cbnstitution -- Article 39®), (),
which states that all resources of the country can be used
only for the common good. It is not sufficiént to merely
translate’ common Qood' as ‘public pgrpose'; It needs to
be clearly defined who the benefiting public is and how the
original users arz to b2 included in the 'public', and how
their rights are to be respecﬁed if they are not going to

be a part of the 'public ,

The 'purposz’ too needs to be legally justiciable. ' The
Planners cannot arhitrarily plan projects whose worth the
public has no way of evaluating. Unless such radical

rethinking is done on the issue of water-rights, it is
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unlikely that the lawlessness of the state in planning water
schemes can be checked. It is equally unlikely that the
poorer sections of the society will be 2npowered to claim
their rights to water when the state plans to change the

users Or water use.

IV.4.0. Natural Right

Once it is clear that original natural rights
over rivers and other natural waters belong to the people
of India and not to the govermment or the state, there is
litt le reason for any confusibﬁ about the naturé of this
right. People have a natural or fundamental right ovéf
what is essential to their life and which inherently belongs
to them. The governhénts can hawve only a 1egal»usufruétory
right, with the consent of the people. In operational
terms this Qould mean that when tre government acyuires any
usufructéry right for s2»=cific pﬁblic use it would hawve to
compensate the original users or bezneficieries and define
the 'public' in terms of all bearers of rights. The courts
have taken 3 right sten in reasserting the fundamentalness
of water rights. Howecver, tQ make the stgte accountable
and to make water use cguitable for a2ll in this nmation, a
nunber of amendmants aré required in the Easement Act,
the irrigation.laws, Panchayat and Municipal Corporation
laws, Panchayat and Municipal Corvoration laws, Water Supoly
ACts,.and other laws relatéd to water. The grounds forv
these amendments and the direétions they must take, have

been outlined in this »aper.





