PREFACE

Any attempt to grapple with a fundamcntal legal conception is fraught
with dangers --- of leading oneself and the readers into a conceptual quagmire
from which one comes out more sordid than wise. Yet, fundamental
conceptions are the hub onwhich the wholc framewaork rotates, and from which
all operational ideas radiatc. It bccomes necessary, therefore, to somcetimes
dive to the centre to remake the hub if one wants a new framework to cmerge.
Water rights is onc such basic idca at the heart of law around which the network
of water law weaves itself.

Water law, unfortunatcly, has had little to lcarn [rom the naturc of water.
At the deepest level it has stagnated, neither flown nor evaporated. The
bedrock of the law still consists of the old Roman law notions of property,
easement, dominium and riparianism --- notions which are about two thousand
years old. Modernization of water law cannot comc about unless the role of
these notions are understood in their historical context, for what they are worth,
and the foundation laid again with concepts which have heen discovered in the
advancement of legal knowledge. The fundamental reason for the advancement
of all legal knowledge is the search for justicc --- to create a more just and
humane world. In so far as this work sccks to advance legal knowledge the
reason for this endcavour can be none other, notwithstanding the fact that there
may remain a big gap between what is legally desirable and what politically
possible at any given time in a nation.

However, the more questionable issuc here may be the claim about
wanting to advancc legal knowledge. In what sensc can legal knowledge be
advanced? There are two sides to this. The first involves providing better
principles on which distribution of water can tuke place and on the basis of
which it can be ecologically sustained for future use. This would of course, also
entail giving reasons and justifications for the principles, and showing why they
have been better stated even where they arc not new. Such an attempt, as will
be evident, involves bridging the gap -between customary, national,
international and case law, and showing how the national laws, for example,
have a lot to Icarn from customary or international laws.

The second aspect concerns the basic concepts on which the principles
are to be_based. As noted, traditional concepls, such as ‘appropriation’,
‘riparianism’, ‘discovery’ and ‘dominiun?’, have their genesis in particular
historical and legal contexts. Such concepts werce generated for the governance
or regulation of common access or common property resources. But with the
transformation of property rclationships over the ages, specially where
common resources have been privatised or monopolised, these earlicr notions
fail to adequately serve the needs of the modern perceptions of justice. As in
other areas of law, resource laws need to be based on modern notions, such as
egalitarianism and equity, from the side of the people, and trusteeship from the
side of the state. The public trust doctrine as it has evolved in modern law ---
that the state holds the resources in trust for the people, does not go as far as
the Gandhian notion of trusteeship, but there is no reasonawhy it should not.
This needs to be explored. From the side of the state formation, traditional



notions such as ‘sovereignty’ and ‘eminent domain’, are just as inadcquate as
‘appropriation’ or ‘riparianism’ are from the side of the people. The traditional
principles of distributive justice, both from the side of the state and that of the
people, need to be demystified and explicated in a simplc language to lay bare
what the principles actually are and what they arc worth,

As regards advancement of knowledge then, the task is not merely one
of identifying the basic legal concepts in thc context of modern property
relationships and state formation, it is also one of generating principles from
these concepts, such that they are workablc and dcfine water rights in ways
which can do justice not only to all people but to all living crecatures in a
sustainable environment.

Water rights is a matter which is of intercst to all human bcings, in fact
to all living creatures if they could read, and not to lawycrs alonc. This work,
therefore, attempts to deal with the issucs in a manncr which does not
presuppose any formal training in law, but, at the samc time, from the lawyer’s
point of view, it attempts to make no compromisc for the requisite legal or
jurisprudential depth. The assumption is that however technical a legal issue
may be, since it concerns justice and since justice is of concern to all, it should
be possible to explain juridical matters in a manner which any intclligent person
can understand. The way this task is attemptcd here is by arranging the work
in such a way that the reader is led progressively into deeper and deeper legal
issues, starting from the most gencrahssues ofecologyand justice to the specific
legal issues like sovercignty, equity or property rights. As such it is hoped that
the work will be intelligible and useful not only to law-persons but also to
planners, policy makers, administrators, project exccutioners, voluntary
agencies and agents engaged in the pursuit of justice, and finally someday to
economists.

A few words about the contents and structure of this work. The work is

about the legality of water rights, that is, about its nature, status, functions and

" sources, and not a sociological account of the status or history of water rights.

Moreover, the work is about the jurisprudence of this right. India is only an

exemplary context for developing this jurisprudence. By its very nature a

jurisprudential work cannot be about a specific socicty only. A theory of

distributive justice (and a theory of water rights being one aspect of it) must be

a theory for all contexts, just as a theory of democracy for India must as much

be a theory of democracy for the United States of Amcrica, or as a book on the
concept of law must be applicable to all legal systems.

The work is divided into seven chapters, the sixth, on the jurisprudence
of water rights, being the longest. This apparent disproportion is not accidental.
The first five chapters prepare the grounds, document the matcrial and provide
the lead arguments, which are then fully utilized in the seventh chapter to work
out the detailed jurisprudence of water rights, which is the main aim of this
work. The last attempts to operationalize the main conclusions of the earlier
chapters by laying out a format for the legislation of an appropriatc water law.
The important and relevant provisions of the Indian Constitution and sections
of statutes which deal with water rights are attached as an appendix to the work.
These may be of some use to the lawyers, but to others too who wish to review
the legislations and come to their own conclusions which may be differcnt from
the ones suggested here.



It is hoped that cven if the arguments advocated in this work are not
accepted, and they fail to affect the lives of millions who survive on polluted
water and have to struggle even to get access to it, the work will at least provide
an impetus to the devclopment of natural resources law in India and clsewhere
and to the long overdue law reform,
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