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Before Mr. Justice Birch and Mr. Justice Mitier.

1879 LTJCKHY XAEAIIT ( D e c u e e - h o l d e r )  v , KALLY PUDDO BANERJEE
6 .  ( J u d g m e s t - D e b t o b ) .'" ''

Mesne Profitŝ  Interest on—Principle on which they should he Assessed.

In determiiiitig' tlie amount payable to the bolder of n decree for mesne 
profits, a Court is hound to consider, not what lias been, or what with good 
inanairement Biiglit have been, realized by the party m wrongful possession, 
bui v,'hat the decree-holder would have realized if he had not been 'wrongfully 
dispossessed. Under a decree for mesne profits, the decree-bolder is entitled 
to interest on such profits from the time at which they would have come to 
him if he had not been dispossessed.

r

In  this case tlie decree-holder, Luckliy Narain R o y  Chp\f- 
ihy, had been dispossessed, under a decree o f Court, of a 
9-aima share of a zem iudari; the remaining 7-anua share o f  
which •was not affected by the decree, and continued in his 
possession. This decree being subsequently reversed, he had 
fcjiied for and obtained a decree for mesne profits for the period 
during which he had been dispossessed. The decree-holder 
ofTered to prove the amount which he had actually realized 
from the 7-anna share during the peri(Td of his dispossessiou, 
and claimed that the amount payable to him in respect of tiie 
9-anna share should be determined with reference to the 
amount that had been realized from the 7-anna share, and that 
he was, therefore, entitled to a sum equal to nine-sevenths of 
what he had realized from the 7-anna share of which he 
had retained quiet possession. H e  also claimed to be entitled 
to interest on such mesne profits from the time at which it 
was found due to him, i  e., the time at which the profits would, 
if  he had been in possession, have come to him.

The lower Court held that the decree-holder was entitled 
to recoTer as mesne profits, not what he “ by another course of

* Appeal from Original Order, No. 224 of 1878, against the order of 
W ,  MacphersoD, Esq., OfEciating Judge of Outtack, dated the 1st o f June 
1&73.



m anagem en t” ( th a t i s ,  b j ' a  course oC iiittiifigemeBt otliei’ t l i a n ___

th a t  wliieli had been adopted by the p a r ty  in wrongful pos- 
session) *• m igh t have realized, b u t  wliafc the party  ia  wrongful 
possession diii r e a l i j  realize, or might by good maiuigemeufc kisEuw. 

have realized.” I |  also field tha t it  was not wiihiii ils  power 

to  award iii^ere.ife on the laesoe profits as4 clainieil. Fi'oui this 

decision the decree-bolder appealed to the H igh Court.

M r. R  E .  T i d i l a h i  for the appellant.

T he  re.ipO!itleiit did uofe appear.

T he judgm en t of the C ourt  was deli'srered by

B i r c h , J .  ( M i t t e r , J . ,  concurring).— l a  this case we thiul; 

tfiat the order of the  J in lg e  eaiiuut be supported, as he lias pro- 

cee<led upon a wrong principle. I t  seems tha t some accounts w ere  
filed by the decree-bolder showing the ren ts  payable by th e  

farmers o f  the estate under the  arrarigeineiit subsisting before 
the  di-?pi>-?se«ion ; bu t they  have not been sent up  to tliis C ourt.  

P ro b ab ly  they have by ml.stake remained in the  lower Court.

T he  principle upon which wasilat should be estimated in this 
case, is to ascertain from the decree-bolder what sum lie lias 
realized in respect o f  the 7-anna share which remained in his 
possession during the years for which wasilat is claimed, and 
on a comparison o f his account as to tha t 7-anna^ ifc will be 
easy to fix the proportiouate amount due upon the 9-anna

4

share from which he was dispossessed under the decree o f  this 
C ourt, T he  J u d g e  rem arks  th a t  “  the point he has ta  consider 
is, not what the the decree-holder m ight by another course of 
management have realized during the period in question, b u t  
what the party in wrongful possession did really realize or 
might by good mauagement have realized.”  I n  this view we 

cannot agree with the Ju d g e .  W h a t  he lias to consider is, what 

the decree-holder would have realized had the arrangem ent 

p revailing  a t the  time of dispossession subsisted a ll  along, and 
upon that he would estimate wasilat. In  tins view o f the case 
the question regarding the allowance of collection charges will 
not arise.

V O I i .  I T . ]  C A L C U T T A  S E P d E S .
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18711 There is a further prayer that interest m ay be allowed on
Lcikhy the wasilat. Ou this point tlie Judge says ; “  I  do not think

r. it is within my power to award sucli interest^ and I  accordingly
reject this part of the claim.” lu  this view also we think the 
Judge is wrong. The question o f allowing interest upon 
mesne profits has often been decided by the Courts in this 
country, and has also come under the consideration of their 
Lordships in the Privy Council. One decision to which we 
Jiave been referred is the case of Surropersaud Roy v. Sha?na- 
persaud Boy ( 1 ) ;  and there is another -Alexander Rodger 
V. The Comptoir JD’JEscompte de Paris and the Chartered 
Bank o f  India, Australia, and China (2 )— in which the following 
remarks are m a d e “  It  is contended on the part of the respond­
ents here; that the principal sum being restored to the present 
petitioners, they have no right to recover from them ai:}' 
interest. It is obvious that, i f  that is so, injury, and very 
grave injury, will be done to the petitioners. They will by 
reason of an act of the Court have paid a sum which it is now 
ascertained was ordered to be paid by mistake and wrongfully. 
They will recover that sum after the lapse of a considerable 
time, but they will recover it without the ordinary fruits 
which are derived from the enjoyment of m oney. O u the 
other hand, those fruits will have been --enjoyed, or m ay have 
been enjoyed, by the person who by mistake and by wrong 
obtained possession of the money under a judgm ent which has 
been reversed. So far therefore, as principle is concerned, their 
Lordships have no doubt or hesitation in saying that injustice 
will be done to the petitioners, and, that the perfect judicial 
determination, which it must be the object of all Courts to 
arrive at, will not liave been arrived at, unless the persons, who 
have had their money improperly taken from them, have the 
money restored to them with interest during the time that the 
money has been withheld. Their Lordships have reason 
to believe that the practice of the Courts in India, where there 
has been a reversal in this country, and when money has been 
ordered in India to be paid back in consequence o f that rever-

(1) L L. R., 3 Calc., 654. ' (2) L. R., 3 V.  C., 465.



sal, is to order tlie paym ent of interest. Tlieir Lonlsliipsj ___ 

therefore, so far as uBy precedents applicable to the case are  con- 

ceraetl, believe th a t  the  preeeilents will be found to be m  

faTour o f  a  restitufcioa o f  the inone j with in te re s t .”

T he case m ust go back to the  J u d g e  th a t  he  may I'eeoiisitler 

i t  witli refereiicse to the  above remarks. T he  appellan t is 

eBtitled to his costs o f  this a]j])eal.

Cusc remandetl

Y O L .  I V . ]  C A L C U T T A  S E R I E S .

Bi'/ijre ilir. Jmtiee White and 3Ir. Justice Miikr.

BIIOJENDER COOIIAE ( Vlxi shts) v. BHOMOMOYE (JIIOW- 1S7S 
DlIllAN l (DiFKNPAST).*

AeiX n i l  o f IS69, sched. ii, art. 5—Stamp Act—Stamp on entry in Ilatchiltu.

When ail accoiuit iii a hatcliitta lias two .sideis t'» it, tlie oua beaded ‘ ummutt 
.'idrancecl,’ and the otiier beaded ‘ aummt received fuul tbe umitUHi: antiiullj 
due on such account varies from time to time, auii depeutls ujinti the relatiim 
(if tlie amomit .‘itlraneeJ ty the amoiuit reeeiTe<l, find I.Le fei âature or seid 
of tlie borrower is idiised to each entry ahowiiii; nii advance, sucli an eiitrj 
is iiofc a note or iii-nnoraiidiim wlierebj any tiebs m ackriowledjieil to he (lue, 
and does not require a istaaip uutler art. 5, sched. ii of Act XVIII of 18(19.

Baboo Sree Nath Dass and Baboo Kalichuru Buunerjee tor 
the uppelliiiit.

Baboo Moldni Mohuii Itmj ainl Baboo Baikant Nath Dns for 
the re.?poii(-le!itt?.

The facts of tfiis case, so far as they are material to the 
q_uestiou of whether or not a stamp was necessary» sufficiently 
appear from the judgment which was delivered by

W h it e , J.-—The plaindff, Brojeiidro Cooiaar Roy Chowdhryj

* Regular Appeal, JTo. 101 of 1877, against tlie decree of Baboo Nobin 
Chunder Pal, Roy Bahadur, Secoud Suhonliiwte Judge of Dacca, dated the 
1st February 1877.


