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Before Mr. Justice Birch and Mr. Justice Jutter,

1879 LUCEHY NARAIN (Drcrse-morner) . KALLY PUDDO BANERJEE
Feby. 6. (Jupcrest-Desror).”

NS

Mesne Profits, Interest on—Principle on which they should be Assessed.

Iu determining the amount payable o the holder of a decree for mesne
profits, a Cour is bound to consider, not what has been, or what with good
management might have been, realized by the party i wrongful possession,
but what the decree-holder would have realized if he had not been wrongfully
dispossessed.  Under a decree for mesne profits, the decree-holder is entitled
to interest on such profits from the time at which they would have come to
bim if he had not Leen dispossessed.

In this case the decree-holder, Luckhy Narain Roy Chgw-
dry, had been dispossessed, under a decree of Court, of a
9-anna share of a zemindari; the remaining 7-anna sharve of
which was not affected by the deeree, and continued in his
possession. This decree being subsequently reversed, he had
sued for and obtained a decree for mesne profits for the period
during which he had been dispossessed. The decree-holder
ofiered to prove the amount which he had actually realized
from the 7-amna share during the peridd of his dispossession,
and claimed that the amount payable to him in respect of the
9-anna share should be determined with reference to the
amount that had been realized from the 7-anna share, and that
he was, therefore, entitled to a sum equal to nine-sevenths of
what he had realized from the 7-anna share of which he
had retained quiet possession. He also claimed to be entitled
to interest on such mesne profits from the time at which it
was found due to him, 4. e., the time at which the profits would,
if he had been in possession, have come to him,

The lower Court held that the decree-holder was entitled
0 recover as mesne profits, not what he “ by another course of
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management ” (that is, by a course of management other than 1870
that whieh had been adopted by the party in wrongful pos-  lress
session) “ mizht have vealized, but what the party in wrongful N
possession did really realize, or might by good management Bassesz
have realizel.” If also held that it was not within its power
ty award interest ou the mesue profits as elaimed.  From this

decision the decree-holder appealed to the High Court.
Mr. B, E. Twidale for the appellant,
Tlhe respondent did not appear.
The judgment of the Court was delivered by

Brirem, J. (MrirTer, J., concurring).—In this case we think
tiat the order of the Judge cannnt be supported, as he has pro-
ceeded upon o wrong principle. It seems that some accounts were
filed by the decree-holder showing the rents payable by the
farmers of the estate under the arrangement snbsisting beflore
the dispossession ; but they have not been sent up to this Court.
Probably they have by mistake remained in the lower Court.
The principle upon which wasilat should be estimated in this
case, is to ascertain from the decree-holder what sum he has
realized in respect of the 7-anna share which remained in his
possession during the years for which wasilat is claimed, and
on a comparison of his account as to that 7-anna, it will be
easy to fix the proportionate amount due upon the 9-anna
shave from which he was dispossessed under the decree of this
Court, The Judge remarks that ¢ the point he has to consider
is, not what the the decree-holder might by another course of
management have realized during the period in question, bus
what the party in wrongful possession did really realize or
might by good management have realized.” In this view we
cannot agree with the Judge. Whathe has to consider is, what
the decree-holder would have realized had the arrangement
prevailing at the time of dispossession subsisted all along, and
upon that he would estimate wasilat. In this view of the case

the question regarding the allowance of collection charges will
not arise.
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1879 There is a further prayer that interest may be allowed on

Leesny  the wasilat,  On this point the Judge says: “I do not think
'\m;:.m it is within my power to award such interest, and I accordingly
rx{:\ixl;‘x”r?m reject this part of the claim.” In this view also we think the
' Judge is wrong. The question of allowing interest upon
mesne profits has often been decided by the Courts in this
country, aud has also come under the consideration of their
Lordships in the Privy Council. One decision to which we
lave been referred is the case of Hurropersaud Roy v. Shama-
persaud Roy (1); and there is another case—Alezander Rodger
v. The Comptoir D'Escompte de Paris and the Chartered
Bank of India, Australia, and China (2)—in which the following
remarks are made :— Itis contended on the part of the respond-
ents here, that the principal sum being restored to the present
petitioners, they have no right to recover from them ary
interest. It is obvious that, if that is so, injury, and very
grave injury, will be done to the petitioners. They will by
reason of an act of the Court have paid a sum which 1t is now
ascertained was ordered to be paid by mistake and wrongfully.
They will recover that sum after the lapse of & considerable
time, but they will recover it without the ordinary fruits
which are derived from the enjoyment of money. Ou the
other hand, those fruits will have been =enjoyed, or may have
been enjoyed, by the person who by mistake and by wrong
obtained possession of the money under a judgment which hag
been reversed. So far therefore, as prineiple is eoncerned, their
Lordships have no doubt or hesitation in saying that injustice
will be doue to the petitioners, and, that the perfect judicial
determination, which it mnst be the object of all Courts to
arrive at, will not have been arrived at, unless the persons, who
have had their money improperly taken from them, have the
money restored to them with interest during the time that the
money has been withheld, Their Lovdships have reason
to believe that the practice of the Courts in India, where there
has been a reversal in this country, and when money has been
ordered in India to be paid back in consequence of that rever-

1

(1) L L. R., 3 Cale., 654. " (@) LR, 3P.C, 465.
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sal, i3 to order the payment of intevest. Their Lordships, 179

therefore, g0 far as any precedents applicable to the case are con-  Licxw

Nsuvar
cerned, believe that the precedents will be found to be in .
favour of a restitution of the money with interest.” Dastigt
The case wust go back to the Judge that he may reconsider
- - # *
it with refercnce to the above remarks. The appellant is
entitled to his costs of this appeal.
Cuse remanded.
Before Mr. Justice White und Mr. Justice Mitter.
BROJENDER COOMAR (Prsxstirs) ». BROMOMOYE CIIOW. 1575
DIIBANT (Deerspist)® D 17

Act XUIIT of 1869, sched. &, urt. 5——Stump et —Stump on endry in Hatchilte.

When an account in o hatebitts has two sides to it, the one headed * smount
advanced,” and the other Leaded famount received ; and the amount actnully
due on such acevunt varies from time to time, aud depends upon the relation
of the amount advanced to the wmount received, and the signature or seal
of the borrower is uflixed to each entry showing an advanee, such an eutry
is not anote or wemorandum whereby any debt is acknowledzed to be due,
and does not require a stamp uuder art. 5, sched. i of Act XVIIL of 1869,

Baboo Sree Nath Duss and Baboo Kalichurn Bunnerjee tor
the appellant.

Baboo Mohini Mohun Roy and Baboo Beaikant Nuth Das for
the respondents.

The facts of this case, so far as they are material to the
question of whether or not a stamp was necessary, sufficiently
appear from the judgment which was delivered by

WHiTE, J.—The plaintiff, Brojendro Cuswar Roy Chowdlry,
* Regular Appeal, No. 101 of 1877, against the deeree of Buboo Nobin

Chunder Pal, Roy Bahadur, Second Sobordinate Judge of Dacea, dated the
1st February 1877.



