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Etidrnm'-Proceedivgs on Forfeiture o f Recognizanco— Criminal Froce- 
diire Code {Act 1  o/1872), s. 502.

A Magistrate is not justified in forfeiting a Tecogiiizance uiider s. 502 of 
Act X  of 1872, unless tlia party cliarged with a breacli of the peace li-as liad 
an opportunity of cross-examining the witnesses, upon wliose evidence tlie 
rule to show cause wliy tlae recogaizance slioukl not be forfeited lias been 
issued.

On the 27th Septeinlei* 1877, the D eputy M agistm te of 
Mooiisheegnnge passed an order binding over Kobiii Chuncler 
D u tt and Krishna Cooraar D utt to keep the peace for one year, 
under two separate recognizance bonds to the amount o f E s . 500  
each.

Before the expiration of the year, certain persons were 
charged with, and convicted of, an assault before tlie Deputy  
Bfagistrate, who, upon the evidence before him, decided that 
JToMn, though he had not been personally concerned in the 
offence, had caused the breach of the peace to be committed. 
H e therefore issued a notice to J^obin, cailiug on him to show 
cause wliy his recognizances should not be forfeited. Nobiu  
appeared to show cau se ; but the Magistrate, without taking 
further evidence against Ifobin than that which was recorded 
in the case above mentioned, used that evidence against him, 
and withont hearing any evidence on Hobiii’s side, ordered 
that his recognizances should be forfeited under s. 502 o f tlie 
Criminal Procedure Code.

The Sessions Judge was of opinion, on the case coming up 
before him, that the M agistrate had proceeded improperly,—

* lleference No. 1486 of 1878 to tlie High Coiwfc by 0, B. Gju-rett, Es(|., 
Sessions Judge of Dacca, with a Tfiew to tlie reversal of tlie order of Baboo 
Trailokya JTiitli Sen, Deputy Magistrate of Moongheegunge.

I l l



THE INDIAN LAW REPORTS. [VOL. IV.

1S79 firstbii because no breach of llie conditions of the recoguizance
boiul hatl been proved by any evidence against N o b in ; find, 

sJws secovdhj, because, although notice was issued on him to show
 ̂Dm!'*’ causes the Deputy Magistrate forfeited the recognizance.^ with

out summoniug the witnesses whom Nobin wished to call in 
liis defence, and he, therefore, sent up the case for orders to 
the H igh Court.

On the case coming up before the H igh  Court, M r. Justice  
Ainslie and Mr. Justice Broughton referred the case to a J u ll  
Bench with the following remarks:—

The evidence, by which it is sought to charge Nobin Ghunder 
Dutt with having done an act whereby he was h’able to a for
feiture of the recognizance to keep the peace entered into by  
him, was not taken in his presence, and he, therefore, had no 
opportunity of cross-examining any of the persons w hosr  
testimony constituted the proof on wdiich the M agistrate relies. 
Ill the case of Kalikant Boy ChowdJiry (1) the Court held-— 
under s. 293 of the former Criminal P i’ocedure Code, tlie words of 
which are substantially the same as those of s. 502 of the Code of 
1872,— that before a Magistrate can declare that recognizances 
to keep the peace have been forfeited, there must be a regular 
judicial trial and legal enquiry before the punishment can be 
inflicted.

The circumstances of that case appear to be the same as those 
of the present.

Looking to the words of the law, we think it doubtful -whe
ther this view is strictly correct, though the course prescribed 
is one, the principle of which we approve.

The section says— ^Whenever it is proved before the M agis
trate that any recognizance has been forfeited, he sliall record the 
grounds of such proof, and call upon the person bound by such 
recognizance to pay the penalty thereof, or show cause why it 
should not be p a id ;’ and the following clause provides for the 
Magistrate proceeding by warrant to levy the amount, i f  suffi
cient cause be not shown, and the penalty be not pa id ; so that 
if the person called upon should not appear at all to show

(I) 3 B. L, R., App,, 155.



cause, the M agisteife m ay aci: upon the proof recorded before -jsrs
lie ever had any chauce of hearing any proceedings against E«pis««s
him beiiiflf ou foot. Kobct

m i  T - t  n • T • . .  .  OliaXOKUIh e  procedure prescribed in this section is an exception to Dutt.
the general rule,— 'T h a t a man charged with an offence can only 
be convicted on evidence taken in his presence.’

I t  may be, that the person charged with an act involving 
forfeiture of his recognizances^ is entitled to have any witiiessesj 
on whom the Magistrate I'elies, recalled for cross-examiuation, 
but it would a])peai*that under the words o f the law the M agis
trate is not otherwise legally bound to examine such witnesses 
in the presence o f the person charged^ as in ordinary trials.

W e  think this point of such importance, that it should be 
determined by a F u ll Bench, and we,  ̂therefore, refer tlie ques
tion,— W hether a Magistrate is bound in law to record the proof, 
on which he proposes to forfeit a recognizance to keep the peace 
in the presence of the person bound by such recognizance ?

W e  agree with the Sessions Judge on the second point, that 
Nobin Chunder was entitled to have his witnesses examined 
when lie appeared to show cause. W e  defer making any final 
order until the reference to the F u ll Bench shall be disposed of.

N o  one appeared for either party.

The judgment o f the F u ll Bench was delivered by

G a r t h , C .J .— W e  find that, in the case referred to es, Nobin  
Chunder B utt was bound to keep the peace for the term o f one 
year in his personal recognizance for the sura of B s. 500 . W ithin  
this term, certain other persons were charged with a breach of 
the peace before the Deputy M agistrate, who thereupon 
convicted Krishna Tappadar and others of an assault; and, 
although Nobin was not personally concerned in the offence, 
and was not made a defendant at the trial, the Magistrate 
decided upon the evidence that he (N o b in ) had by the 
agency of the convicted persons caused that breach of the 
peace to be committed, and he thereupon called upon him 
to show cause why his recognizances should not be forfeited ; 
and on his appearance in Court, he upon no further evidence

VOL. IV.] CALCUTTA SERIES, S t



1873 til fin that ’ffliich was recorded on the prosecution of Krishna
Empi'.ess Tappadar and others, declared the recoguizaiices forfeited.
Nobin The cotirse prescribed by s. 502 of the Crimiual Proce* 
'buit! ' dure Code (and by s. 293 of the former Code), takes the place 

of the cumbrous proceeding by scire facias, which is in most 
cases necessary in England before estreating recognizances to 
keep the peace.

I l l  this proceeding the defendant, who has entered into the 
recognizance, has an opportunity of pleading to the scire facias, 
and of thus raising the f|uestion,— W hetlier he bad been guilty  
of the assault or n o ; and upon the issue raised by that plea, 
a trial takes place, at which evidence is gone into precisely as 
in a cIyII suit.

W e  think that, accordiyg to the fair construction of s. 502, a 
Magistrate is not justified in forfeiting a recognizance under thjrt 
section, unless the party charged with a breach of the peace 
lias had an opportunity of cross-examiniug the witnesses upon 
whose evidence the rule to show cause bad been issued.

That oppoi'tunlty may arise either upon the prosecution of 
the accused person before the Magistrate for a breach of the 
peace, or any other offence : in which case the accused being 
the defendant would of course have the right to cross-examine 
the witnesses for the prosecution ; or it may arise upon a sub
stantive application made to the Magistrate to forfeit the 
recognizance; in which case the witnesses upon whose evidence 
the rule is granted ought to be present and subject to be cross- 
examined by the accused, upon the occasion when cause is 
shown against the rule.

I f  no cause is shown, or if the accused declines to cross- 
examine the witnesses, the Magistrate may of course proceed 
to dispose of the case upon the evidence as it stands. I t  is 
obviously sufficient for the purposes of justice that the accused 
has had the opportunity of cross-examination.

'J’H E  I N M A N  L A W  K E P O R T S .  [ V O L .  I V .

Order reversed.


