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APPELLATE CITIL.

Before Mr. Jmiice Markhtj and Air, Judice Prinsep.

MUTHORA NATH PAL (PL.usxirr) ■«;. CIIUNDERMOKEY J3AHIA
( D e fe sh a st ) .’" ^_____

Mortgagor— MIortgages— Purchaser o f  Prnpertij morlgngml fro m  Grmtfrf o f

M ortgagor— D ecree and Sale h j  Mortgagee— Anction-purchaaer— P riority

o f  latter over Purchaser from Grantee o f Mortgagor.

In the year 1S69 4̂ mortgaged her sliare in a zeiiiinduri fo B. In 1S70 
slie granted a palui lease of tlie, property to C, wlu) tianstVrred it to /), 
Bubsequently, A made a gift of the property to J?, and in 1872 E  solil the 
land so given to F, who thus became the owner of tlie putui and zeiaiiidiivi 
rights of the property formerly beh)iij»iii  ̂to A.

In 1873 B  brought a suit against E  (to which F  was nofc a party) on his 
mortgage-bond, and obtained a decree for the sale of the mortgaged property. 
At the sale the property w;is purchased by G  (the soti of D ), Pthen brought 
a suit for i*enfc against G, and obtained a decree. C? then brought this suit 
against F  t(» have it declared that he was no longer liable to pay rent, and 
to establish his zeniindari rights, claiming a, refund of the money paid under 
the rent-decree.

Held, that 6  had bought the entire interest which 1̂ and B  could jointly 
sell, and not merely the right and interests of A as they stood at the time of 
the sale, and that he was, therefore, entitled to a decree declaring that he was 
no longer liable to pay rent to F.

Syud Emavi Momtazuddeen Mahomed v. Eujcoomar Doss (1) discussed.

I n  the year 1869, one O m am ojij the zemindar of a certain 
property, mortgaged her property to one Hurridoyal Roy under 
a simple mortgage-bond. In the year 1870 she gave a patni 
lease of the same property to one Boydonath Moykerjee, and 
the latter conveyed his rights to one Sour up Ghunder Pal (the 
father of the phiiutiif). Subsequently to these proceedings, 
Otnamoyi made a gift of her zeniindari rights to her son Grour- 
mohuu R o y , who, ou the 2Ist A ugust 1872, sold the property

* Special Appeal, Ho. 1665 of 1877, against the decree of E. Towers, Esq., 
Officiating Judge of Nuddea, dated the 7th M ay 1877, affirming the decree 
of Baboo Ketter iilohun Mookerjee, Sudder Mnnsif of that Diatricfc, dated the 
22nd December 187p.

(1) 23 W. R., 187; S. 0., U  B. L. E., 408,



I87S io  one Chnnclernioney Dabia, who thus became the owner o f  
MiiTiioiiA |;]j0 pafiii aiul zemindari rights of tlie property formerly belong-

V.' ‘ iiio- to Ofnuimoyi. On the death of Omamoyi^ Hiirridoyal R oy
C h U S D E H -  \ • 1 ! 1 •Dabia. (the mortgagee), in the year 1873, brought a suit against 

Gourmohiin R oy on liis mortgage-bond^ and obtained a decree 
ill the District Court of H ooghly, ordering the money due to be 
realized by the sale of the mortgaged property. This decree 
was transferred to the District Court of Nuddea for executionj 
and, on the 9th March 1874, the property comprised in the 
mortgage-boud was put up for sale and purchased by the
plaintiff Motlmra Jfath P al, the sou of Sourup Chunder Pal,
Chuiidermoney Dabia, however, claimed the patni rent from
M otlm ra Nath Pal, and on his refusing to pay the same insti­
tuted a suit against him, and obtained a decree for the rent due.

Motlmra Nath Pal thea brought this present suit to 
have it declared that he was not liable to pay any future 
rent, inasmuch as the effect of his purchase in execution of 
the decree obtained upon the mortgage-boiul was to give him 
a good title to the zemindari as against the defendant. H e  
further asked to have the rent paid by him uuder the decree 
obtained by Chundermoney, refunded to him.

The defendant contended that Gourmohuu K oy had no right 
to, or possession of, the property now in dispute at the time o f  
the aiiction-sale, and that, under the certificate of sale, nothing 
else than the right and title of the judgment.-debtor passed. 
She further stated that she was not made a party in the suit 
brought by the mortgagee, and that, therefore, she could not be 
affected by the decree in that suit. She also stated that the 
decree passed in the Court of Hooghly was passed without juris­
diction, as the property was situated in the Zilla o f Nuddea.

The Munsif found that the defendant was not bound by 
Hurridayal’s decree on the mortgage, and the subsequent sale, 
on the authority of the case of Main Fad Singh v. Lalla Salig- 
ram Singh ( 1) and the case of Soohms Singh v. Ishur Butt 
jilitter (2) ;  that the defendant was a purchaser without notice of 
the mortgage, and at a time prior to the institution of the suit
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to enforce the mortgage ,* tliat she bad no cliaiice of reileeinii)» ____

the mortgage as she was not made a party to the suit; and 
moreover, the ])laiiitiff purchased lu execution of the decree  ̂ *'•

 ̂ ,  C in iX D E E -
•whioh was without jiirisdiGtionj inasmuch as the decree was made sin.Msy Dabu. 
by the Judge of Hooghiy against property situated ia the District 
o f Nuddeii. H e , therefore, dismissed the suit with costs.

The plaintiff appealed to the Officiating Judge of Nuddea,
■who found the question iu issue to be whether the plaintiffs  
purchase at tlie exec\jtion-sale was to be preferred to that of 
the defendant, which was prior in point o f time, but long subse­
quent to the date of the mortgage in execution of the decree 
under which the sale was h eld ; and held that the Court of 
Hooghly was not empowered to pass a decree against property 
which was situated in Muddea, th a t 'th e  defendant had not 
been made a party to that suit, and therefore, in accordance 
with the case of Syud Emam Momiazuddeen Mahomed ?, Raj- 
coomav Doss (1), dismissed the appeal

The plaintiff appealed to the H igh Court.

Baboo Hash Behary Ghose for the appellant.— The Court 
of H ooghly had jurisdiction, inasmuch as the decree of the Court 
was transferred to the Court o f  Nuddea for execution, the 
plaintiff by his purchase acquired a lien on the mortgage, and 
the suit should not, therefore, have been dismissed, but his 
rights under the execution-sale should have been declared, or 
at ali events reserved.

Baboo Gooroodas Banerjee for the respondent.

The judgments of the Court w ere;—

M a e k b y , J . (after stating the facts o f the case continued);—
The plaintiff has appealed. One ground taken in special appeal 
is, that the sale by the Court of Nuddea in execution o f the 
decree o f the Court of Hooghly could not transfer more than 
the rights and interests of the m ortgagor! aad that the Court 
o f Hooghly had no jurisdiction to make a decree which would 
affect the rights of Chundermoney. B u t the H ooghly Court had
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1878 jul’iadicfcion to give a decree for the debt due under the mort-
MuTnmu gage-bond, and it had also jurisdiction to transfer that decree

V. to any other Court for execution. So also the sale by the
MosKY d I bia. Court of Nuddea, to wliick tlie decree had been trauaferred, w a s

perfectly regular; and I can see no objection to our dealing 
with this case precisely as if the property had been sold iu 
execution of a decree of the Nuddea Court for the debt due 
under the mortgage-bond. What then would have been the 
effect of a sale iu execution of such a decree of the IsTuddea 
Court? It would, according to the Full Bench decision referred 
to by the District Judge, be just as effectual as a sale Jn exe­
cution of a decree which expressly ordered the mortgaged 
property to be sold. Upon that point, the decision of the Full 
Bench is clear and conclusive.

The important question is, what is the effect of such a sale 
upon the rights of Chundermoney, who derives her title frona 
a grant by the mortgagor posterior to the mortgage-bond ?

It is I think clear law, that the mortgagor cannot, by a 
subsequent grant, derogate from the rights of his mortgagee to 
be paid bis principal, interest, and costs out of the property 
pledged; and that the proper, and indeed the only, mode for 
the mortgagee to realize his money nnder a mortgage of this 
kind { i  e., an ordinary Bengalee bond pledging the land) is to 
get a decree for it and to bring the mortgaged property to sale 
by process of execution. The great difficulty is to determine 
how such a sale by the first mortgagee affects persons claiming 
under grants or mortgages subsequent to the creation of the 
first raortgage-security.

Prior to the Full Bench decision in the case of Spud Emam 
Monitazuddecn Mahomed v. Rajcoornar Doss (1) there never 
had I think been any substantial doubt that the first mortgagee 
had a right to bring to sale the mortgaged property as it stood 
at the date of the incumbrance. It was, however, supposed 
lhat this must be done by obtaining what was called “ a decree 
declaring the lien,’’ as distinguished from a “ money-decree.” 
It was also pretty well settled, or at any rate by that decision 
it was made clear, that upon a sale by the mortgagee, whatever

(I) 23 W. E., 187.
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might be the form .of his decree, all lus o m  rights as well as 
tliose of the mortgagor iu the mortgaged property passed to the 
execution-purchaser. ^ »• ̂ , CnuxDJCE-

That decision, however, contrary to a notion -which had up mosktt Dabu. 
to that time receiYed considerable countenance, lays down that 
a sale npon a decree "declaring the lien” gives no rights to 
the purchaser iu execution as against subsequent incumbrancers 
which he did not possess under a  sale upon a “  money-decree.”

O f course this l|aves the question as to what these rights 
are, undetermined. There are, howerer, some expressions in 
the judgment delivered by Sir Richard Couch, which at that 
time seemed to me to imply, that under a sale iu execution 
by a mortgagee in a suit to which the mesne incumbrancers 
were not parties, the purchaser took subject to the rights of 
the mesne incumbrancers.

I t  was under the impression that tfiis was the meaning of Sir 
Richard Couch’s judgment that I  gave m y decision iu Gopee 
Bundkoo Shantra MohapaUur v. Kalee Fudo Banerjee (1). I  
may observe, however, in passing that that decision did not in 
reality depend at all upon any question touched upon by the 
JFull Bench judgment. The basis of that decision is the prin­
ciple laid down by M r. Justice Macpherson in S. M. llamini 
JDebi V. Ramloclmn Sirkar (2 ), and which has been since acted 
on, that a mortgagee, purchasing his own security, can still be 
redeemed on payment of principal, interest, and costs.

Upon a recousideratioa of the F u ll Bench judgment, I  do 
not think it decides anything as to the position of subsequent 
incumbrancers after a sale in execution in a suit by the mort­
gagee to which they are not parties. I  do not think it even . 
decides that subsequent incumbrancers have as a general rule 
any rights as against the execution-purchaser. I t  only decides 
that, if they have any rights, those rights are not affected by  
the decree. B ut it seems to me by no means to follow lhafc 
because the rights of third parties cannot be affected by a 
decree inter alios, that the present plaintiff’s suit must be 
dismissed.
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1878 We pressed the learned pleader who appeared for Chmider-
Mutkhra money Dubia to state what the rights are which she now
N a t u P a u  ,  _  .  °

t’. claims. This he found it extremely difficult to do. He did
C h u n d e r -
lONiET D a b i a .  not go SO far as to say that she held the zemindari right clear 

of all claims whatsoever. lie  seemed disposed to say that 
Chuudermoney had a right to pay off the mortgage, and so 
to become absolute owner of the zemindari. But even if 
Chundeviaouey could by tliis means become, as against the 
plaintiff, the owner of the zemindari, that ôea not show that 
she is the owner of the zemindari now. The transaction by 
which the zemindari was brought to sale in satisfaction of the 
debt must he set aside, all the parties concerned must be 
brought before the Court, and their rights adjusted. That has 
not been done, and in the present state of things I think the 
plaintiff and not Chuudermoney is the owner of the zemindari.

It is no doubt the fact that the plaintiff when he purchased 
had notice that Chuudermoney was entitled to the zemindari 
rent, and it is necessary to consider how that affects him. He 
was in a very difficult positiou. If he had done nothing, and 
had allowed a third person to purchase, his patni title would, 
to say the least, have been in great jeopardy. It was neces­
sary for him, therefore, either to purchase himself or to pay off 
the mortgage debt and so stop the sale. But this property 
being mortgaged together with other properties he must, in 
order to stop the sale, have paid off, not the debt upon this 
property alone, but the whole debt, which ŵas probably far 
beyond his means. Practically, therefore, he was obliged either 
to allow his patni to be sacrificed, or to purchase; and I 
do not see why he should be in a worse position than any other 
purchaser. The proceedings by which the property was brought 
to sale were not under his control, and he seems to me to have 
acted bona fide for the protection of his own interest. It 
seems to me, therefore, that the plaiutiff is entitled to a decree 
declaring that he is not liable to pay any rent to the 
defendant Chuudermojiey. If she can establish her right to 
the zemindari by any suit, properly framed for that purpose, 
she will be at liberty to do so. The decision of the lower 
Court will be reversed, and the plaintiff will get a decree
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d e c l a r i n g  t l i a t  h e  i s  . n o t  l i a b l e  t o  p a y  r e n t  t o  t h e  d e f e n d a n t .  i 8 i s  

I  d o  n o t  t l d n k  t h e  d e c l a r a t i o n  o u g l i t  t o  g o  f u r t l i e r ;  n o r  T p i l l  M u t h o e a  

a n y  d i r e c t i o n  b e  g i v e n  a s  t o  t h e  r e f u n d ,  w h i c h  i s  p r o b a b l y  a  » .

m u t t e r  o f  s m a l l  a m o u n t .  T l i e  p l a i n t i f f  w i l l  g e t  h i s  c o s t s  i n  m o m i i y  D a b u  

t h i s  C o u r t  a n d  t h e  C o u r t  b e l o w .

P k in sep , J . — U n d e r s t a n d i n g  t h e  o p i n i o n  o f  t h e  m a j o r i t y  o f  

t h e  F u l l  B e n c h  i n  t h e  j u d g m e n t  d e l i v e r e d  b y  S i r  K .  C o u c h ,

C h i e f  J u s t i c e ,  i n  t h e  c a s e  o f  S yu d  E m a m  M om tazuddeen M a h o ­
m ed  V . R ajcoom ar D o ss  ( 1 )  t o  b e ,  t h a t  w h e n  a  m o r t g a g e e  p u t s  

u p  m o r t g a g e d  p r o p e r t y  t o  s a l e  i n  e x e c u t i o n  o f  a  d e c r e e  “  h e  

s e l l s  t h e  e n t i r e  i n t e r e s t  t h a t  h e  a n d  t h e  m o r t g a g o r  c o u l d  j o i n t l y  

s e l l , ”  a n d  n o t  m e r e l y  t h e  r i g h t  a n d  i n t e r e s t  o f  t h e  m o r t g a g o r  

a s  t h e y  s t o o d  a t  t h e  t i m e  o f  t h e  s a l e ,  ^ n d ,  f e e l i n g  b o u n d  b y  t h a t  

o p i n i o n ,  I  a g r e e  i n  a l l o w i n g  t h e  p l a i n t i f f ^ s  c l a i m  i n  t h e  p r e s e n t  

s u i t  a s  a g a i n s t  t h e  t h i r d  p a r t y  C h u n d e r m o n e y  w h o  b o u g h t  t h e  

r i g h t s  o f  t h e  m o r t g a g o r  s u b j e c t  t o  t h e  m o r t g a g e .

Appeal allowed.
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Before Mr. Justice Jackson and Mr. Justice McDonell.

BADAN BEBAJEA ( D e c r e e - h o l d e r )  v . KALA GPIAND BEBAJEA
1879

(J udgment- D ebtoe) .*  March 24.

Execution o f  Decree o f  Small Cause Court— Act X  o f  1877, s. 648,

A decree of a Small Cause Coui t can be executed by it at any place witliia 
the local limits of the District Court to wliich it is subordinate as defined by 
s. 2 of Act X  of 1877 without having recourse to the procedure under s. 648 
of Act X  of 1877, which applies only to cases in which a decree passed in 
one district has to be executed in another district.

T h e  facts of this case sufficiently appear from the order of 
reference, which was as follows:—

T h e  j u d g m e n t - d e b t o i ' ,  w h o  w a s  a  r e s i d e n t  o f  t h i s  p l a c e  w h e n  

t h e  s u i t  w a s  i n s t i t u t e d ,  i s  n o  l o n g e r  h e r e ,  a n d  t h e  d e c r e e - b o l d e r

(1 ) 23 W .  R . ,  187 .

* Small Cause Court Eeference, No. 356 of 1879, from an order made by 
W. H. Verner, Esq., Officiating Judge of Backergunge, dated Barrisal, the 
17th December 1878.


