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Before Mr. Justice Jachon and Mr. Justice McBonell,

1879 AFATOOLLA SIKDAR (Plaintiff) v .  DWARKA NATH SlUITPiY 
M a r c h  ‘24. o th e h s  ( D e f e n d a s t s ) . ’‘‘

Growing Crops—Uiider~tenure, what passes at sale of.

At a sale of an under-tenure fot ai'rearsof rent under s. 66 of Beng. Act 
VIII of 1869, the growing crop standing on the land passes to the pur
chaser at the auctiou’ sale, oxc^t -when it has been specially excepted by tlxe 
notification of sale, or a custom to the contrary has been proved.

This was a reference for the opinion of tlie Higli Court,
In  this case the plaintiff was the tenant of the defendant No. 1. 

The plaintiff did not pay the rent of his holding to the defendant 
Ifo. 1, and the conseqnence was, that adeci’ee was passed against 
the former. In execution of that decree, the under-tenure which 
fell into arrear was sold under s. 66 of the Landlord and 
Tenant A ct, 1869, and purchased by the defendant N o. 1. It  
was admitted on all hands that the plaintiff raised some paddy 
on the lands comprised in the under-tenure, and at the time of 
the aforesaid execution-sale, the crop was standing on the land 
nnharvested. I t  also appeared from the certificate o f sale, 
that no mention of the sale of the crop to the purchaser was 
made. The present action was brought for the recovery of 
damages, on the ground that the auction-purchaser, the defend
ant, had cut and misappropriated the crop.

The question referred was, whether the unreserved sale of an 
nnder-tenure under s. 66 of the Landlord and Tenant Act 
of 1869 vests in the auction-purchaser a right to the crop 
standing thereon ?

The Judge of the Small Cause Court dismissed the suit 
subject to the opinion of the High Court.

No one appearing for the plaintiff or defendants, the opinion of 
the Court was delivered by

* Small Cause Court Reference, Ko. 355 of 1879, from an order made by 

Baboo Bulloram Mullick, Officiating Judge of the Court of Small Causes, 
Eoosfetea, dated the 13th January 1879. *
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J a g k s o k , J .— It is nofc stated tliat evidence was given of 
any special ciistoui in this point.

The sale of the tenure would apparently pass all that was 
growing upon the land, unless the growing crops were excepted 
by the notification of sale, or else a custom was proved that the 
outgoing ryot should have the crops, subject to a payment for 
use and occupation of the land witile they remained on the 
ground. I f  such a custom with tender of the proper amount 
was proved, the plaintiff might be eutltled to recover, but other
wise he would not appear to have laid the foundation for a 
claim of damages, as the defeudaofc niertilycut down crops groiv- 
ing un Ids own laud.
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St/ore Mr, Justice 2hrm  and Mr. Justice White.

THE EMPEES3 u. SiFATULLA asm ahothbs.'̂

Penal Code, s. SOia—Doing Hash and Nf'gUgeiii Act—Direeimi
io Jury.

Where an accused was charged with culpable homicide, and tlie eridenee 
aliowetl that Ae deceased had an enlargetl spken, aod that liis death was 
caused by rupture of the spleen occasioned by bluws inflicfced by the accused 
on the body of the deceased,—

Held, that it was not sufficient, in order to find the accused guilty o f a 
rash act under s. 304a of the Penal Code, that the jury slnmld be satisfied 
only of the prevalence of the disease of enlargement of the spleen in the 
district, and infer therefrom criminal rashness in beating t!ie deceased ; but 
that they should also be satisfied that the accused was aware of the prev.defiee 
of such disease in the district, and also aware of the risk to life iuYolved 
in striking a person afflicted with that disease.

T h e  Tacts are sufficiently stated in the judgment of the Coiu'fe 
delivered by

W h it e , J.~~The prisoners in this case were acquitted by the  
jury of culpable homicide^ and convicted under s. 304a of the

* Criminal Reference, ¥ 0. 413 of 1877, from an order made by 0. D. 
Field, Esq., LL.D,, Sessions Judge of Burdwau, listed the 1st March 1879.
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