
fresh evidence  ̂ if the evidence filreacly on tlie record be found iS78
to be insufficient for the determinatLoa of this question. But S n o s m

 ̂ 31onus Pal
of couise if defendants are allowed to adduce fresh evidence, Chqwdhuy

. . ’ W.leave must be given to the plaiiititFs to produce coutiter-ovidence Nobo
upon tlie point. Costs to abide tlie result. PoDDAn.

Case remanded.
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Before M r. Justice Jackson and Mr. Justice McDoneU.

S R E E N A R A I N  B A G C H E E  ( D e f e n d a n t )  v . S M I T H  a n d  0THi:as ]g 7 9

(P la in t i f f s ) .*  Feby. 25.

Siihordbiatc Tenure— Seitiiig aside Sah’ o f  superior Tenure, effect of.

T h e  h o ld e r  o f  a c lia lia r-p a tm ’ , o r  o th e r  s u b o fd in a te  ten u re , Tivliose te n u re  

h a d  b e e n  b ro u g h t  to  ati e n d  b y  th e  sale f o r  V r e a r s  o f  re n t o f  a  s u p e r io r  

te n u re  on w h ich  his o w n  w as d e jie n d e a t , is , u p on  su ch  sale b e in g  s e t  a s id e , 

re m itte d  to  his p re v io u s  p o s it io n , and  is en titled  to r e c o v e r  p ossess ion  o f  th e  

la n d  co m p r is e d  in  h is  ch iih a r-p a tn i f r o m  the p u rch a se r  o r  a n y  a ss ig n ee  o f  th e  

p u rch a se r  at su ch  sa le , a n d  h e  ca n  d o  so  u o tw ith sta n d in jr  th a t h e  h im s e lf  t o o k  

a  d a r -p a tn i, it ic lu d in g  th e  lan d  h e  h ad  h e ld  as c lia h a r -p a tn id a r , fro m  th e  p u r«  

ch a se r  a t su ch  sale, and  th a t th is  d a r -p a tn i was a fterw a rd s  s o ld  in  e x e c u t io a  

o f  a d e cre e  a ga in st h im se lf, and  p u rch a se d  a t su ch  la s t -m e n tio n e d  sa le  b y  th e  

p e rso n  w h om  h e  seeks to  e v ic t  on  th e  s tre n g th  o f  h is o r ig in a l tit le .

T h e  plaintiffs in this case, Patrick Smith and others, had been 
chahar-patnidarsof certain lauds in Turruff Ramgourpore, wliich 
formed tlie subject-matter of fclds suit. The patni on which 
their tenure was dependent, thei-e being interveuing se-patiiiand 
dar-patni tenures, had been sold by the Collector for arrears 
of rent, and purciiased by one Tarachand Biswas. Tlie plaintiffs 
tlien, to avoid eviction, took, from Tarachand Biswas, a new dar- 
patui of the entire turruff within which their chahar-patni had 
been comprised. Thereupon the Lfind Mortgage Bank, Iiaving a 
decree against the plaintiffs, took out execatiou and sold tlie entire 
turruff, and the defendant Sreenaralu Bagchee became tl»e pur­
chaser at such sale. Afterwards the sale by tlie Collector of 
the patni, which had carried with it all of the chahar-patni as 
well as the intermediate tenures, was set aside, aud all these

A p p e a l from  O r ig in a l D e c r e e , ^To. 3 2 9  o f  1 87 7 , against th e  d e c r e e  o f  the 

O ffic ia tin g  S u b ord in a te  J u d g e  o f  N u d d e a , d a te d  tlfe 3 rd  A u g u s t  1877 .



iRTS tenures liaving come again into being aud foi'ce, tlie plaintiffs 
SiiiUvSAiiAis jji iliYs suit now sought to recover possession as olialiar-patiii- 

V. (lars from the defeudaufc, asserting that whatever rights the latter 
might have acquiredj as purchaser ai the sale in execution of the 
decree of the Land Mortgage Bank, had been brought to an 
end ’VYlieu the sale of the patui by the Collector was set aside.

The lower Court decreed the plaintiffs’ claim.

From this decision the defendant appealed to the High Court.

Baboo Mohiai Mokim Roy and Baboo Kissory Mohun Roy 
for the appellant.

The Hou’ble G. B.. P. Evans for the respondents.

The judgment of the Court was delivered by

Jack son , J. (who, after sliortly stating the facts,continued)
The ground ou which the defendant now, on appeal before 
iiSj seeks to resist the claim of the plaintiffs, is, tliat by tlie 
application of a portion of the purchase-inoney paid in respect 
of the entire turruff, which afforded satisfaction in part of the 
plaintijffa’ mortgage debt, he lias conferred a benefit upon the 
plaintiffs, and, consequently, the plaintiffs, before they . can 
recover possession of the chahar-patui, ought to be on terms and 
compelled to repay him certain portion of the purchase-money.

It appears to ns that tlie defendant is not in that position. 
That which he purchased was not the chahar-patni, nor did the 
Land Mortgage Bank proceed against the chahar-patni, which 
had been mortgaged to it. The Bank availed itself of its right 
to execute its decree generally, and sold the dar-patni, and by 
name tbe dar-patni granted by Tarachand Biswas. The 
defendant, in purchasing that along with other parts of Turruff 
Ramgourpore, took his chance. He has not in fact conferred 
any benefit upon the plaintiffs in respect of saving this parti­
cular property from sale; on the contrary, there is nothing, as 
far as we can see, to prevent the Land Mortgage Bank from 
taking this cliahar-patni in execution at any time ; and even if 
he had, it appears to us that this was merely a voluntary pay­
ment, It was not a payment such as the plaintiffs were under
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any obligatiou, express or implied, to recoguize. That being J879
so, the case comes witliiu the obsevvatioii of tlie Judicial 
Committee in the ease of Ram Tuhul Singh v. Biseswar Lull 
Sahoo (1). Tlie observations are in page 143. Their Lovdshipa 
say :— But even if thia were true, it is not in every case in which 
a man has benefited by the money of auotlierj that au obligation 
to repay that money arises.” It was a voiuntary payment. In 
fact tlie greatest difficulty would arise in apportioning, out of the 
whole sum, the proper amounts whidi had been set against this 
particular j)roperty. He bought an entire turruff, and by causes, 
u o  doubt beyond his control, part has gone out of his liands.
The appeal must be dismissed with costs.

Appeal'dismissed^

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Prinsep.

RAI NARAIN DASS (Defendant) v, NOWI^IT LAL and BUNWARI ig79
LAL ( P l a in t if f  a n i> D e f e n d a n t  No. 2).* March 17.'

Hindu Law— Miiakshai-a—Executim-Sah o f  Interest o f  one Member o f  a
Joint Family.

The principle laid down in tie ease of Dcendyal Lai v. Jugdeep Narain 
Singh (2) that the I'iglit, title, and iutei-est of a Hmdu father in a joint family 
estate under tlie Mitakshara law can be fittacbed and sold in execution of 
a decree obtained against liim pefsonally, is applicable to the right, titlej 
and interest of any member of the joint famil)’’, and is not confined to the 
interest of the fatUev alone.

T h i s  was a suit brought by the father of a joint Hindu family 
to stay the sale of certain property belonging to the joint family, 
which had been attached under a decree obtained by the defendant 
No. 1, in a suit brought agaiiist the plaintiff’s son, the defendant 
No. 2, to recover certain sums of money advanced by him.

(I) L. R., 2 In. Ap,, 131.
* Appeal from Original Decree, No. 312 of 1877, against the decree of 

Baboo Gobind Chunder Sandjal, Subordinate Judge of Patna, dated the I6th 
August 1876.

(2) 4 L. R., In. Ap., 247 ? S. C-, I. L. R., 3 Calc., 19S.


