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Before Mr. Jmike Mitt er and Ulr.JuHiks Prhisep.

BHOSHI M OHUX P A L  CHOW r>HIlY a:«d others (Pr.AraTirp8) t% NOBO 1878 
K E I S H T O  P O D D A i l  a n d  o th e r s  ( D e f e s d a s t s ).*

Sale o f Goods—Transfer o f  Ownership—Oriinartj Diligence—Cmtraet Act 
{Act IX  uf 1872), 18, 19, 78,86, 117, 118.

\
A contracted with B to sell liiro 975 maunds of rice, tlie whole contents of , 

a certaui goluh at Ka!!v<i(un'fe (near which place B  resided) at a certain rate,
B puid to .4 cei’taiu eanicst-money, and ugi'oeil to reiuove the whole of Llierice, ' 
after weighii\g, on or b«fore a certain date. B transferred his contract to {?, i 
who, through his servant, took delivery from A of 130 maimds, pajiog to / ! '
Ks. 1,000; but subsequently refused to take delivery of tlie residue. as_he, 
allied  it to be of inferior qnalitj to that floiitnicted for. The goluli was‘ 
accKleiitally burnt, and the residue ot the rice destrf̂ yed; In a suit by A  tô  
recoverIrouTS"the balance of the purchase-raoiiey (after deducting the pay­
ments made) under the contract,—^gM, th!it the sale was completa, and thej 
ownership, with the risk of loss in the rice sol(i7|iS31()'"B'ain3er ss.*78 aniij 
86 of the Contract Act, because the'contract” was foT'“ ”ascS'tnmH*g{>oda'*j 
for which B  hud paid earnest^money and taken part delivery: stnd that it was' 
not open to .8 to rescind the sale on alleging !Midj)roving a breach 
ranty on the part of unless he could bring the case within the provisions
o f  S.J 9 . ;  b u t  th a t  h e .w a s j K c l u tled f r o m . so,^^dojng^,.li.ecaija^, iifi^amgkfc i a v e
discovered the inferiority of the quality of the rice bŷ  using “ ordin|iry diii”,̂  
gence.”

The plaintiffs, rice merchants of Nulchittyj having a shop at 
K allygunge, on the 6th Bhadro 1282 (27th June 1875) sold the 
whole contents of gohih 4 of theii* shop at K jilijgu n ge, 
containing 975 maunds of “  Panah Padi Bahm ”  rice, at a certain 
rate to the defendants. The defendants on that date paid to the 
plaintiffs Ra. 357 as earneat-monej, and agreed to remove the 
whole rice after weighing on or before the 27th of Bhadro. 
Subsequently to this coutracfc the defeiidauta transferred their 
rights to one Pitamber Shah a. On the 1st Assin (16 th September) 
a servant of Petamber's weighed out of the golah in question 130

* Special Appeal, 2To, 2187 of 1877, against the decree of H. G. Suther­
land, Ksq., Officiating Judge of Ziila Backergnnge, dated the 15th of August 
1877, reversing the decree of Baboo Promotfa Nath jMookeqee, Subordinate 
Judge of that District, dated the 8tii of March 1877.



1878 maimds, and took delivery of tliat am ount Before taking deli-
Shoshi Yei'? of this quEiutitv, Pitainbei-’s servant paid K s. I 3OOO to the

M (>iu!n F a l ,  j  I  j

Chowdhuy plaintiffd. B at he subsequently refused to take delivery of the
SoBo residue sis the quality of the rice was, as he thought^ inferior to

FyiiUAB, . that contracted for. On the 22nd Augliran follow ing, the golah
was accidentally burnt dowu. The plaintiffs, after disposing o f  
the diimaged rice, deducting the price realized by that sale, as 
well as the payments made, brought this suit to recover the 
balance of the purchase-raouey according^to^ie terms of the 
contract. The defendants contended— ( I )  mat the property in 
the rice did not pass by the coiiti’act, therefore the risk was 
with the vendors ;‘72T ^ h a r ¥ ie 'T o ^ ^  was made by sample  ̂
and that the Quality of the rice in srolah No. 4 was inferior to

,................................ ... _________ A ----- r -  II I— i-T-TTi n -T — i.xiiiiiiuiinriiii.TH.ii.il.iiiijntrn~"irrr.inim-... .̂

that of tlie sample.
^  The Subordinate Judge held that the ownership in the riee 
and the ridk passed to the defendants; that the sale was by  
sample; but that upon the evidence it  was very doubtful 
whether there was really any breach of the warranty as regarded 
the sample. But that, assuming there was a breach, the defend­
ants were not entitled under the law to rescind the sale. That 
they could only claim abatement of price, but not having claimed 
it in the suit, it could not be allowed. H e  accordingly decreed 
the claim in a modified form.

The District Judge, on appeal, held, that there was a breach 
o f the warranty in respect of the quality of the rice contracted 
to be sold. Agreeing with the first Court that the sale was by  
sample, he added: “  admitting, however, for the sake o f argu^ 
ment that the rice was not sold [>y sample, there w as still an 
implied warranty, that the rice sold should be of a particular 
kind, tis,, Chaitro Panchi Padi. Now the price shows, that the 
contract, as understood between the parties, was for rice o f a 
good quality,” On this point he .came to the conclusion that 
the rice in golah No. 4 was not o f the description, good “  Chaitro 
Panchi Padi; ” and upon this ground, as well as on the ground, 
that after the defendants had given notice to the plaintiffs of 
their determination not to abide by the contract, there was 
ample opportunity for the plaintiffs to have sold the rice at a 
good price, he dismissed'the suit.
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Tlie plaintifFs «ppe{\ied to the’ High Court. '
î mmn

M r. H. Bell (with liini Baboo Bhoohun Mohuu Doss) for the clwwwu 
appellants.— W e  contend that tlie risk of the rice had passed to ^obo 
the defendants, the sale pa.^sed tiie rice ; aiul at any event, from  
the time that they took parfc-delivery, the risk was tlieirs. The  
defendants say the rice was o f  an inferior quality, and that 
was a breach of w arranty; but if the goods liad passed, there 
could be no such thing as a breach of warranty. Section 78 o f  
the Contract Act clearly lays down under what circumstances 
the property in ascertained goods pass to the purchaser, and 
the rice in golah No. 4 was an ascertained amount. The seller 
had nothing more to do which was essential to the contract; 
be had weighed the rice for his own satisfaction; it only  
remained for the purchaser to weigh. The case of Swaimieli v.
Sothern ( I )  is exactly in point, if the word “  rice”  be substi­
tuted for tiie word oats.’’ I t  was there objected that the 
goods ought to have been w eighed; but it was held that where 
the quantity of gooda are known, the weighing can only be 
for the satisfaction of the buyer, and therefore in our case if  
any one was to weigh it was tlie defendants. Illustration (a) of 
s. 81 was taken from the English case of Kershaw v . Off den (2), 
which shows that the property passed on part-delivery. The  
defendants rely on s. 81 of the Contract A ct, which is the case 
of Simmons v. Swift (3). The agreement there was to weigh ; 
in our contract we had already weighed, and that distinguishes 
our case from it. I  say we fall under illustration [h) of s. 81.
Even assuming we fall under illustration (a) of s. 8 1 , and liail 
to weic'h, their refusal to take more than 130 mannds would 
dispense with the condition precedent of weighing, and where 
titere is delay in taking delivery, and the goods are destroyed 
during that delay, tlie rule is, that the loss fails on those who 
cause the delay. A s  to the warranty, assuming the rice to have 
been sold by sample, it would give the defendant no right after 
receiving 130 maunds to refuse to accept the rest. Section 117  
(170) of the Contract A ct —  Heyworth v. Hutchinson (4) —

(1) 9 A. and E., 895, (3) 8 D. and R., 693.
(2) 34 L. J., Ex,, 159. (4) L. C , 2 Q. B., 447.
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1876 decides, tliat where fclie contract is for the sale of specific goods,
SiinsHi a giiavautee is not a condition but ouly a warrantyj and that a

CiiowDHnr' defendant could not reject the goods because of their iuferiorityj
Noeo and further, contracts caiiuot be rescinded for breach o f warranty

fowuu! when the goods are unascertained.

Baboo Gooroodas Bannerjee for the respondents. —  The  
ownership did not pass to the purchaser iu this case, because 
the identity of the goods sold had not be^n ascertained; the 
plaint only shows that there was a certain sale o f certain 
goods at a certain rate ; the evidence does not show it was the 
sale of ail the rice in the golah ; it must be specified at the time 
of sale what is being sold. The plaint states that the sale in 
question was 192 maunds of rice of a certain quality, they 
ought to have weighed it— as. 81 and 82 of the Contract A c t .O c5
Under s. 81, the contention of the other side is untenable; 
they assume there was nothing to be done after the contract was 
entered into , but they ought to have weighed; nothing was said 
ill the contract as to who was to weigh. The lower Court have 
found fcliat the sale was by sample, and if the sale did not come 
up to the sample, there would not be a right to rescind (s. 117, 
Contract A c t ) ; but we are, nt all events, entitled to get com­
pensation from the seller for the loss caused by the breach 
of warranty.

The judgment of the Court was delivered by

MiTTEE, J .— In this special appeal it has been urged that, 
upon the facts found, the ownership of the property, and conse­
quently the risk passed to the defendants; that consequently, 
even if tliere was any breach of the warranty, the defendants 
could not rescind the sale under the contract law ; that the 
defendants are, therefore, liable. An objection has also been 
taieu to the finding of the lower Appellate Court, that it is not 
clear. It  has been said that the District Judge having held 
that the sale was by sample, should have determined, 
whether the quality of the rice in golah N o. 4 was equal to 
that of the sample; instead of determining that question, he
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holds that tlie defendj'iiits bought only "  Chaitro Panclii Padi”  ISTS 
of gootl quality, and the rice was not of that desciiption,

A s regards this last eon ten Hoi!, I  tlo not think there is any Cuowwiut 
force ill it. W hat the Distriot Jutlwe hokls is, that although

i" U. IT'Jthe sale was by saraplej yet having regard to the contract price, W boak. 
and the prices of rice ruliiig in the market at the time of the 
coutract as eistablished by the evidenoe^ it may be inferred that 
there was an implied warranty as to the quality o f the Jirticle 
sold being of the ug,ture meutiuned above. There is no error 
of law ill this part of the jiidguieiit of tlie lower Appellate 
Court (see illustration [5 ] of s. 113). W e  raust ,̂ therefore 
dispose of the case taking this as a correct finding,

B ut I  am of opinion that notwithstanding this finding in favor 
o f the defendants, the District Jud^e i§ uot right iu dismissing ̂ o o o
the suit entirely.

I  am o f opinion that, under s. 78 of the Contract A ct, the 
ownership i n l t r i i c e p ^ ^  because the
contract for the sale was “  of ascertaiued gpoda,”  the latter having 
m id  the earnest-money and taken delivery of a portion of it.

h asE eeu *p re^d  upon us that, under s, 81. the sale did not 
become complete, because the rice remiiiaed to be weighed.
This contention is not valid, because, so far as the vendors were 
coDcerneCliotlung remained to be done on their part to the
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gold for t te imrpose of ascertaining the amount o f  the
price.” The rice was to b ^ y eighed for the safclsfaction o f the 
purfe B H m /ieeTiie ilhistration [5 ] o f this sectioii). J

The ownership in the rice sold, therefore, passed to the pur- 
chasers7*'G rasequeut!y7m ider~s^^  
to them.

I t  is true that, under s. 107, the plaintiflw might have sold the 
rice at the risk o f the defendants after the latter had refused to 
fulfil the contract. B u t I  am o f opinion that the omission to 
take that course does not affect their right to recover the 
balance of the purchase-money.

Then the question is whether the finding regarding the breach 
o f the warranty as to the quality of the rice sold is any answer 
to the suit. I  am of opinion that it is not, except for the abate­
ment of the coutract price.

m  •



1S78 Upon this point out' attention was calietlhy the counsel of the 
Snosni parties iu the course of tlie argument to ss. 117 and 118. B utM'Miun Pal  ̂ , oCsu.wiHiur it iseems to me that these sections, except the last para, ot s. 118, 
N*.r,o hare no application to the facts of this case. Section l i 7  refers 

to sale of a specific article ; and s. IIS  to “ the sale o f goods 
which, at the time of the contract, were not aacertainedj or not 
ill existence.”

In this case the pale having been completed, and the owner- 
slip  with the risk in the rice sold having pasrsed to the purchasers, 
the latter could rescind the sale only if the breach of the 
warranty would bring^the ca3e__within the provisions of s. 19 of 
the Contract Act, The defendantd’ case possibly may be brought 
\vitTun the purview of that section on the ground that the 

ijffreeuient ” was caused by misrepresentation ou the part of 
theplaintltfs as defined in cl. 3 of s. 18. B ut I  think the defend­
ants are precluded from resting their defence upon section 19 
by reason of its first exception. Because tlie defendants reside 
uear Kallygunge, and might have discovered “  the truth with 
ordinary diligence.”

For these reasons, I  am of opinion that, upon the finding of  
fact, to which the District Judge has come, he is not right in 
dismissing the suit entirely. The defendants are at the utmost 
entitled to claim abatement of the contract price upon that 
f i o f  s. 118 supports this viewj the 
law us laid down in Addison on Contracts, p. 196 (sixth edition) 
is also to the same effect.

Tiie Subordinate Judge notices this point, but declines to go 
into the question of abatement, because it is not claimed in the 
written statement. But the facts upon whicii this point arises 
ai-e stated in the written statemeut. The District Judse hasis
gon(3 not at all into tliis matter. I  am of opinion that the 
defendants are entitled to have this question decided in this case.

For the foregoing reasons the decision of the lower Appellate  
Court must be reversed, and the case remanded to that Court 
for the determination of the question of abatement in the con­
tract price. • As the defendants have established the right to 
auch abatement, I think the District Judge should give them auo o
opportunity ol estal/lishing the actual amount of abatement by
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fresh evidence  ̂ if the evidence filreacly on tlie record be found iS78
to be insufficient for the determinatLoa of this question. But S n o s m

 ̂ 31onus Pal
of couise if defendants are allowed to adduce fresh evidence, Chqwdhuy

. . ’ W.leave must be given to the plaiiititFs to produce coutiter-ovidence Nobo
upon tlie point. Costs to abide tlie result. PoDDAn.

Case remanded.
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Before M r. Justice Jackson and Mr. Justice McDoneU.

S R E E N A R A I N  B A G C H E E  ( D e f e n d a n t )  v . S M I T H  a n d  0THi:as ]g 7 9

(P la in t i f f s ) .*  Feby. 25.

Siihordbiatc Tenure— Seitiiig aside Sah’ o f  superior Tenure, effect of.

T h e  h o ld e r  o f  a c lia lia r-p a tm ’ , o r  o th e r  s u b o fd in a te  ten u re , Tivliose te n u re  

h a d  b e e n  b ro u g h t  to  ati e n d  b y  th e  sale f o r  V r e a r s  o f  re n t o f  a  s u p e r io r  

te n u re  on w h ich  his o w n  w as d e jie n d e a t , is , u p on  su ch  sale b e in g  s e t  a s id e , 

re m itte d  to  his p re v io u s  p o s it io n , and  is en titled  to r e c o v e r  p ossess ion  o f  th e  

la n d  co m p r is e d  in  h is  ch iih a r-p a tn i f r o m  the p u rch a se r  o r  a n y  a ss ig n ee  o f  th e  

p u rch a se r  at su ch  sa le , a n d  h e  ca n  d o  so  u o tw ith sta n d in jr  th a t h e  h im s e lf  t o o k  

a  d a r -p a tn i, it ic lu d in g  th e  lan d  h e  h ad  h e ld  as c lia h a r -p a tn id a r , fro m  th e  p u r«  

ch a se r  a t su ch  sale, and  th a t th is  d a r -p a tn i was a fterw a rd s  s o ld  in  e x e c u t io a  

o f  a d e cre e  a ga in st h im se lf, and  p u rch a se d  a t su ch  la s t -m e n tio n e d  sa le  b y  th e  

p e rso n  w h om  h e  seeks to  e v ic t  on  th e  s tre n g th  o f  h is o r ig in a l tit le .

T h e  plaintiffs in this case, Patrick Smith and others, had been 
chahar-patnidarsof certain lauds in Turruff Ramgourpore, wliich 
formed tlie subject-matter of fclds suit. The patni on which 
their tenure was dependent, thei-e being interveuing se-patiiiand 
dar-patni tenures, had been sold by the Collector for arrears 
of rent, and purciiased by one Tarachand Biswas. Tlie plaintiffs 
tlien, to avoid eviction, took, from Tarachand Biswas, a new dar- 
patui of the entire turruff within which their chahar-patni had 
been comprised. Thereupon the Lfind Mortgage Bank, Iiaving a 
decree against the plaintiffs, took out execatiou and sold tlie entire 
turruff, and the defendant Sreenaralu Bagchee became tl»e pur­
chaser at such sale. Afterwards the sale by tlie Collector of 
the patni, which had carried with it all of the chahar-patni as 
well as the intermediate tenures, was set aside, aud all these

A p p e a l from  O r ig in a l D e c r e e , ^To. 3 2 9  o f  1 87 7 , against th e  d e c r e e  o f  the 

O ffic ia tin g  S u b ord in a te  J u d g e  o f  N u d d e a , d a te d  tlfe 3 rd  A u g u s t  1877 .


