
Before Mr, Justice Jachon and Mr. Justice Markhy.

P U R ¥ A N U N D  A S R U M  (P l a in t o t )  ». R O O K IN E E  G O O P T A N I 1878
(D efendant).*  Au^t. "29.

I

Claim to enhance under s. 37 of Act X I  o f I85d—Rent Lmo—Premmpiim
in favor of Mohmiri Tenures—Beng. A d V III o f  1809, ss. 4 ami 17.

T h e  procedure prescribed in Beng. A c t  V I I I  o f 1869 applies to claims 
o f  enhancement by a purchaser at a reyenue-sale, and the rights o f  any 
such purchaser are, therefore, subject to all the modifications contained in S3. 4 
and 17, which form a presumption in favor o f  tenures o f  all clusses held at 
an unchanged rent for a period o f  tw entj years before the commencement 
o f  a suit, that such holdings have run on at the same rate from the time o f 
the Permanent Settlement.

T h e  plaintlffj tlie purchaser of a certain mehal at an auc- 
tion-sale for arrears of Government revenue, brought a suit 
under s. 37 of A ct X I  of 1859, against the defendant, the 
holder of a garden, bastii, oodbastu hinds, and a tank situated 
in the said mehal, for enliaucement of rent, after having 
served notice upon him for that purpose by registered post.

The M unsif dismissed the phiiutiff’s suit on the ground that 
tlie notice to enhance was not served through the Collector, nor 
was it served in the month of Pous (Deci'.) as provided for by 
s. 14 of the Beng. A ct V I I I  of 1869.

The plaintiff appealed to tlie Subordinate JudgC;, who found 
that the lands, &c., held by the defendant consisted in reality of  
a house and a compound; and that s. 14 of Beng. A c t V I I I  o f  
1869 referred only to arable lands, and had no application to 
such a holding as that held by the defendant; and, therefore, the 
landlord was at liberty to serve a notice of enhancement at what­
ever time, and in whatever manner, he pleased. H e , therefore, 
reversed the order of the M unsif, and remanded the case.

The M unsif, on the case coming again before him, heltl, that 
the plaintiff could not enhance the defendant’s tenure under

* Appeal under s. 15 o f  the Letters Patent against the decree o f  M r.
Justice Ainslie, dated the 28ih o f  March 1878, in Special Appeal, No. 1317 o f
1877.
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3 0  s, 37 of A ct X I  of 1859, unless the reivt at wliicli the tenure 
i'nis.vNUND originally granted was unfair, and this not havius; beeu

Asuuji ®
r. proved, lie dismissed the plaintift s suit.

(Lonlsi On appeal by the phiiiitiff to the Subordiuate Judge, it was 
held that the lands in question fell under cl. 4 , s. 37 of A c t  
X I  0? 1859, aiul that from the evidence of the defendant it was 
clear tluit she had been holding the laud at a very inadequate 
and insufficient rate, and that although under the provisioiiB of 
s. 37 the rent could not; be enhanced, I'^cause there was no 
law in force prescribing the manner in which rents of lauds 
specified iu cl. 4, sched. ii, s. 37 of A ct X I  of 1859 could 
be enhanced, as s. 9 of E eg . V  of 1812 had beeu repealed, 
and the existing Eent Law  applied only to agricultural holdings, 
yet it was the duty of the Court to do justice between the 
parties, and although the rates claimed by the plaintiff were not 
established^ he was entitled to receive at the rate o f eight aunas 
per biga which had been proved by the defendant’s own wit­
nesses, and on these grounds the plaintiff obtained a decree for 
enhancement at that rate.

The defendant appealed to the High Court.

Baboo I lm  Chunder Bannerju for the appellant.

Baboo Amin do Gopal Paulit for the respondent.

The judgment of the High Court was delivered by

A i n s l i e , J .— This is a suit for rent at an enhanced rate 
after notice. Ifc was dismissed in the first Court at the original 
trialj but the lower Ajipellate Court remanded ifc after deciding 
that the land, the rent of whicii the plaintiff seeks to enhance, is

a house and its compound/’ and that the provisions o f Beng. 
A ct V I I I  of 1869 do not apply to it.

It was agaiu dismissed by the Munsif, but on appeal the 
District Judge gave the plaintiff a decree at the rate of eight 
aunas per biga.

The special appeal is pressed on three grounds
(1.) That there is no authority in law for the enhancement 

of the rent of such a holding as that enjoyed by the defendant.
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(2.) That the defendant is entitled to the presumption tliafc
the rent lias been iinchanojed since the Permanent Settlement. Pukn-ancsi>°   ̂  ̂  ̂ Asiiusi

(3.) That the Judge lias found the original rate of rent to ?■
 ̂ ^  ^  . R o o k i x r e

}je unfair on no evidence, and has not takeu into account the Guoitaki.
improvement of the land by the defendant.

The defendant held seven bicras, thirteen cottalis o f land at aO /
rental of a fraction less than 13 annas. The plaintiff claims as an 
aiiction-piircha&er at a reveuue-saie to enhance under the provi- 
eious of cl. 4 , s. 37 of*flct X I  of 1859, by which it is provided that 
in respect, of leases of lands on which tlwelling-liouses
have been erected or wliereoii gardens have been luade^ the 
purchaser shall he entitled to proceed in the manner prescribed 
by any law for the time being in force fur the Gnhancement of 
the rent of any land coming within the I'ourth class of exceptions, 
if  he can prove the same to have been held at what was origin­
ally an unfair rent, and if the same shall not have been held at 
a fixed rent equal to the rent of good arable laud for a term 
exceeding twelve years, but not otherwise.

This requires, first, that the auctioii-purcliaser shall proceed 
in the manner prescribed by law ; and next, that be shall prove the 
rate of rent to have been unfair from the first, and even, then lie 
may be defeated by proof that the laud has for twelve years been 
held at an unvaried rent equal to the rent o f good arable laud.

Sections 9 and 10, R eg. V  of 1812, contained a procedure for 
enhancement of rents by an auotiou-purchaser, and a. 26 o f  
A c t I  o f 1845 specifically refers to tlie latter section as the rule 
o f procedure to be followed.

B y s. I of A ct X  of 1859 so much of s. 26 of A c t I  o f 1845  
as related to the enhancement of rents and the ejectments of 
tenants by the purchaser of an estate sold tor arrears of Govern- 
raent revenue is declared subject to the following* modifications, 
i. e., to the rules contained in the A ct severally.

A c t X I  of 1859 received the assent of the Governor-General 
only five days later. I t  repealed A ct I  of 1845, and it does not 
in s. 37 contain any directions for the procedure to be followed 
by a purchaser seeking to enforce the rights vested in him by  
that section, and it is contended that unless there be a statutory 
procedure there can be no enhancement. But it seems to me.
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i87« that the words entitled to proceed in the manner prescribed 
P i  r u s  AN r a n  j , y  a u y  ]aw far the time being i n  force ” distinctly import the 

V. provisions for procedure on demand of enhanced rent contained 
(iwnl^h ill A ct X  of 1859: I  do not read s. 37 of A ct X I  of 1859 as 

if  the words “  any law for the time being in force” were con­
trolled by the words immediately followingj, viz., “  for the 
enhancement of the rent of any land coming witl)in the class 
of exceptions;” it seems to me that this rule requires to be 
read with a transposition of the words in forder to get its true 
meaning. I  read it as declaring that the purchaser shall be 
entitled to proceed for the enhancement of the rent of any land 
coming within the fourth class of exceptions in the manner 
prescribed by any law for the time being in forccj i. e., for 
enhancement of rent generally.

But even if the rule is more special, and if the words are to 
be read without transposition, there was by A c t  X  of 1859 a 
rule of procedure laid down for the enhancement of rents o f  
lands of the specific class. Section 1 of that A c t recognized 
the right of an auction-purchaser at a revenue-aale to enhance 
rents of sucli lands as are mentioned in cl. 4 , s. 37 of A c t  
X I  of 1859 (the specification in cl. 4 , s. 26 of A c t  I  of 18.45 
corresponding sufficiently for the purpose of the present suit, 
if  not entirely, with that in cl. 4 , s. 37 of A ct X I  of 1859), 
and prescribed a procedure, viz.) that contained in the body of 
the A ct and s. 13 in particular; and the fact that A ct I  o f 
1845 was repealed by A ct X I  of 1859, which was substituted 
for it, does not affect the provisions of A ct X ,  which apply to 
all persons who under any law for the time being in force m ay  
have a right to enhance, and are not limited in respect of pur­
chasers under the particular A ct (I  of 1845) which was then on 
the point of being repealed.

There is nothing in the words of s. 1 of A ct X  of 1859 indi­
cating that the rules laid down in the A ct were to apply to 
purchasers under A ct I of 1845 only, and not to purchasers of 
tiH estate sold for arrears of Government revenue generally, 
under whatever A ct they might purchase. On the contrary, 
the language of the last clause o f that section seems to me to 
point in exactly the opposite direction.
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A  procedure having been prescribed by A ct X  of 1859 for all is78 
cases governed bj the A ct iu which a right to enhance existed, Puksasund 
the supersession of that A ct by Beng. Act V I I I  o f 1869 , which v. 
is entitled an A ct to amend the procedure iu suits between GoorrANn 
landlords and tenants, left matters iu statu quo as far as regards 
the persons to whom the law applies. Thus ifc seems to me that 
there is a manner prescribed by law now in force in which a 
purchaser at a revenue-sale may proceed to enhance the rents 
of the particular class of lands mentioned in cl. 4 , s. 37 o f  
A c t X I  of 1859.

That this view appears at first sight to bo in conflict with the 
opinions repeatedly expressed, that A ct X  o f 1859 and B en g.
A c t V II I  of 1869 apply only iu the case of lands held for 
agricultural purposes, I  may a d m it; but without iu any way 
questioning those decisions, I  would point out that as far as 
I  know they do not touch the special case with which I  have 
to deal, that of an auction-purchaser at a reveaue-sale seeking 
to enhance rents of lands which are by a specific enactment 
made subject to the provisions of the Eeut Law. In the well 
known case o f Ranee Skvrno Moyee v. Blumhardt (1 )  M r. Justice  
Phear does, no doubt, say “  the subject of s. 17 is a ryot having 
a right- of occupancy only, and as far as I  know there is no 
other part o f A ct X  and no other enactment outside A ct X  of 
1859 which expressly makes any tenure liable to enhancement 
of r e n t ;” but it seems to me that the learned Judge was not 
adverting to the provisions of the last clause of s. 1 o f A c t  X  
and of the sections of the Revenue Sale Law  to which it refers, 
because, as far as the judgm ent shows, the phuutiff iu that suit 

, was not an auction-purchaser at a revenue-sale, and that he did  
not mean to declare that at the time he delivered his judgm ent 
the specific provisions o f A c t  X  in respect of auction-pur- 
chasei's under A ct I  o f 1845 had become inoperative by reason 
o f the repeal of that law, aud so in the other cases, in which 
it has been held that the operation o f A ct X  is limited, it was 
not said and could not have been intended that, when the A c t  
declares that its rules apply to a-certian class o f lands under 
special circumstances, they do not so apply.

VOL. IV.] CALCUTTA SERIES. 797

(1) 9 W.  l i ,  552,

102



1878 These rules may not apply in ortlinaiy cases to the particular
PiiusAsi'so el ass of lands mentioned in s. 26 of A ct I  of 1845, cl. 4 ;  but in

'  r . ' the case of an auction-purchuser at a revenue-sale claiming to 
(jouF-MNi. enhaucej they certainly do apply subject to the special limita­

tion in s. 37 o f A ct X I  of 1859 noticed at the beginning of his 
judgment by which the tenant may defeat a claim for euhance- 
menfc. I  am, therefore, of opinion that the original judgm ent of 
the M unsif ^vas correct.

I f  this view, that the procedure prescribed in Beng. A c t  V I I I  
of 1869 does apply to claims of enhancement by a purchaser 
at a revenue-sale, is correct, it establishes the second objectiou 
urged by the special appellant, who in support of it cited, the  
judgment of a F u ll Bench in Hurrylmr Moolierjee v. Puddo
Lockwi Dey (1 ) , which was a suit by the representative of an
auction-purchaser at a revenue-sale, and the Court held that.the 
rule in A ct I  of 1845, s. 26,— e., the procedure laid down in s, 10, 
Reg. V  of 1812, was subject to the modifications contained in A c t  
V I I I  of 1859, and in the particular case to the modification con" 
tained in s. 3. This obviously decides that the right of the pur­
chaser is subject to all the modifications contained in A c t X .  Now  
one of these modifications is that contained in ss. 4  and 17 of A c t  
V I I I  of 1869 (ss. 4  and 16 of A ct X  of 1859), which taken 
together form a presumption in favor of such tenures of all 
classes held at an unchanged rent for a period of twenty years 
before the commencement of a suit, that such holding has run on 
at the same rate from the time of the Permanent Settlement, and 
that the tenant is protected by the provisions o f s. 3 (in both Acts). 
The Judge, although he admits that there are receipts showing 
payment of rent at an uniform rate for about thirty years, 
sufficient to establish the presumption under the ordinary R ent 
Law , has overruled the plea on the ground that such presumption 
does not arise against a purchaser at a revenue-sale, the law  
contemplating that such purchaser shall obtain the estate free 
from all incumbrances. A n y  presumption under the R ent Law  
would not be valid against an auction-purchaser, for it is quite 
possible that the presumption may have arisen from the laches 
or collugion. of the defaulting zemindar. A s to this last remark^
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I do not think it uecessaiy to say more than that proof o f  fraud 187? 
or laches would be in fact proof that the tenure is of later PfjpAst-sD

 ̂ ASHt'SI
creation than the Permanent Settlement, and, therefore, would t'*

B o o k ik e k
rebut the presumption. The Full Bench decidiou determines 
that the presumption may be pleaded, and until tiie presumption 
is rebutted it removes the case from cl. 4 to cl. 1, s. ST, o f  
A c t  X I  of 1859, under 'n'hich the protection of the tenant is 
absolute. I am, therefore, o f opinion that the lower Appellate  
Court carne to a wroii^ conoliisioa in this part of the caae, and 
that the suit should have been dismissed.

The plaintiff appealed under s. 15 of the Letters Patent.

Baboo Sreenath Das and Baboo Anund Gopnl Pmilit for the 
appellant.— A s the right to enhance tha rent of the land of the 
description held by the defendant is governed by a special enact­
ment, i. e., cl. 4, s. 37 of A ct X I  of 1859, the Judge should not 
have allowed the defendant the benefit o f the presumption arising 
out of twenty years’ uniform payment o f rent. The circumstance 
that the law of procedure in cases for enhancement referred to in 
cl. 4 , s. 37 of A ct X I  of 1859, is the same as tliat contained in 
A c t V I I I  of 1869, cannot affect the rights of any party created 
by any special enactment.

Baboo Mohesh Ohunder Chowdhry and Baboo Hem Cliunder 
Bannerjee for the respondent.

The judgment o f the Court was delivered by

J a c k s o n , J. ( M a r k b y ,  J ., concurring).— It appears to ms 
that the judgment of M r. Justice Ainslie was right. The  
plaintiff, who was an auction-purchaser, and claimed the privi­
leges of s. 37 of A c t X I  of 1859, sued, not to eject but to 
enhance the rent o f the defendant, alleging him to be a person, 
holdiuo' a lease o f laud whereon a dwelling-house had beeno C
erected, and to have held the same at what was originally an 
unfair rent, and not to have been holding at a fixed rent 
equal to the rent of good arable land for a term exceeding 
twelve years.

The defendant, Jiowever, stated that lie was a person com-
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1878 k g  under the first exception of the 37th section, that is to 
say, that he was the hohler of an istemrari or mokurari tenure, 
-which had been held at a fixed rent from the time of the Per*

KwfxTnI  inanewt Settlement.
The question arose, as I  understaiidj in this case, in wliat 

maTiner the defendant was to make out his claim of exemption, 
and the opinion of M r. .Justice Aiuslie was, that in cases o f tiiis 
sort, when the plaintiff seeks to enhance being bound by the 
provisions of s. 37 to proceed iu the manreu prescribed by any 
law for the time being in force, that is to say, the present 
Beng. A ct V I I I  o f 1869, all the sections of that A ct relating 
to the procedure apply ou the part of the defendant as well as the 
plaintiff, and amongst others, s, 4 , which enables the ryot 
to give evidence that the rent of his land has not been changed 
for a period of twenty years before the commencement of the suit, 
and thereupon the presumption arises. I t  appears to me that 
that conclusioij is correct. W hether we regard the terraa of  
s. 37 taken together, or the particular language o f the last 
proviao of that section, it seems clear that when a purchaser 
under the Revenue Sale Law  seeks to enhance, he must enhance 
the person whose tenure la the subject of suit in the manner 
prescribed by the law in force for the time being in regard to 
enhaucement. It) seems to me that the word ^ryot’ really makes 
no difference, because if  the defendant does not come within the 
description of ryot, then there is no power given by this section 
to enhance at all. He eau only be enhanced according to that 
section if he comes within the fourth class of exceptions, and if  
a person holding under that class of exceptions be not a ryot, 
then there is no power to enhance him; and I  also think that the 
legislature, iu passing these two enactments almost in the same 
breath, and conferring upon purchasers of estates the powers 
granted by a. 37 at the same time that they recognized iu old 
ryots tlia rights which are declared by A ct X  of 1859, must 
have intended to give to ryots holding ancient tenures the sam^ 
means ot protecting themselves against persons claiming to 
enhance under,the Bevenue Sale Law  as against other enhancr 
ing 01 ejecting landlords, The appeal is dismissed with costs.

Appeal • dismissed.
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