
entitled to get klias possession.” However, taking tlie poin t as 
“ Er.in̂ KfTN- stated by  tlio learned counsel for tlie special appellant, it  lias 

' r. * been decided by  the Subordinate Judge on this principle, that the 
nItii iLr. right o f occupancy which accrues to  tenants, w ho have occupied 

or cultivated land for twelve years or upwards, does not arise in 
respect o f the right called ja lkar or fishery. The Subordinate 
Judge states, and w e think correctly, that that is a right w hich 
may be let out by  the ijaradar under the landlord, and m ay be 
enjoyed under him  so long as his ijara continues, but is liable 
to be determined at the expiration, o f the ijara. I f  the defend­
ant has been unalie  to come to  terms w ith  the plaintiff, w ho 
has re-entered on possession o f  the land, w e  th ink  lie is not 
entitled to retain the fishery against the p la in tiff ’s w ill. The 
ground title which he set up appears to have failed in  the 
judgm ent o f  the lower Appellate Court, and the p laintiff 
necessarily had judgm ent. The appeal must be dismissed with' 
costs.

A'piieal dismissed.
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Before Sir Rkhird Garih, K t, Chief Justice, and i!/r. Justice White.
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04 Letters of Administration to Administrator-General—Form and Extent o f  
' Grant—Succession Act (X  o f 1865), ss. 187, 190, 242—Administraior-

General's Act ( i i  of 1874), ,?,v. 3,14, 16, 66~Aci to amend Succession Act 
(XIII  of 1875), s. 2~Eules of High Court, 2lst June 1875.

Grants of letters of aduiiuistration to the Administrator-General are made 
to liiui by virtue of Act II of 1874 (the Adminislrator-General's Act), and 
are not in ray  -way aiikted b y  the provisions of Act X III of 1875 (tine Act 
to amend tlie Suscessiun Act). The form of grant sliould be general and 
unlimited.

I n  this cascj at the instance of the Administrator-General, 
a n  order was applied for before Mr. Justice Pontifex, for a 
limited grant of administratiou to the effects of Lieutenant



J , F . Hewson, wlio died leaving property iii Bengal aiitl also in 
the province of Scinilej which is, for the purposes of A c t I I
1874, subject to the Adrninistrator-Geueral of Bonibar. The 
learned Jutlge having doubts as to whether, since the passing of 
Acfc X I I I  of 1875, a grant of adiuiuistratioii to the Adminis­
trator-General does not, unless otherwise directed by the grant, 
extend to any property of the deceased throughout the whole 
of British In d ia : and, i f  so, whether he ought, iu the present 
case, to limit the g ra it as desired by the Administrator-Greneral 
to the Presidency of Bengal, made au interim order so limiting 
the grant, but referring the case to the Appellate Court that a 
definite order in the matter, which would have the effect of 
settling the practice ia the future^ might be made.

M r. ^vans for the Administrator-General.— The Acts under 
which letters of administration are granted are,— The Imlhui 
Succession A c t ( X  of 1 86 5); the Admiuistrator-General’a 
A c t ( I I  of 1 8 7 4 ); and A ct X I I I  of 1875, the A ct to amend 
the Succession Act. Section 187 of the Indian Succession A ct  
provides, that no right as executor or legatee can be established 
in any Court of justice, unless a Court of competent jurisdic­
tion within the province shall have granted probate of the will 
under which the right is claimed, or shall have granted adminis­
tration under s. 180 ; and s. 190 provides, that no right to any 
part of the property of a jmrson who has died intestate can be 
established iu any Court of justice, unless letters of adminis­
tration have first been granted by a Court of competent juris­
diction. Xiien s. 242 provides that probate or letters of admi­
nistration shall have effect over all the property and estate, 
moveable and immoveable, o f the deceased, throughout the 
province iu which the same is granted. So that the effect of 
-the Succession A c t  was to limit the grant to the province.
The sections of the Admiuistrator-GeneraFs Act;, passed between 
the date of the Succession A c t and the Amending A c t o f 1875, 
which are iu point, are s. 3 , the definition section, which defines 
the meaning of the word “  Presidency,”  and following that, with 
regard to jurisdiction, ss. 1 4 .1 6 , and 66. Section 14 makes the 
H igh Courts in the Presidency-towns Coufts of competent juris-
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diction; section 16 lays down rules as to wiien fvdmiuistration of 
I s  G o o d s  the estates of persons other t la n  Hindus, Muhararaedaiis or Bud-

O F H H w s o w ,  _ ^  ’

dliistsj or persons exempted under the Succession Act^ is to be by 
the Adraiuisti’ator-General of tlie Presidency where the assets 
are; and s. 66 provides that nothing in the Succession A ct shall 
be taken to supersede or affect the rights, daties, and privileges 
of the Administrator-Genera]. W e contend that the whole scope 
of the Act gives the Administrator-General the right to have the 
lefctera of administration limited to his pri)vince. The pream­
ble to A ct X I I I  of 1875 reciteSj—“ Whereas^ under the Indian 
Succession Actj 1861, the effect of an unlimited grant of probate 
or letters of administration naads by any Court in British India 
is confined to the province in which snch grant is made, and 
Tvhereas it is expedient to extend over British India the effect 
of such grant when made by a High C ou rt;” It is then enacted 
in s. 2 amending s. 242 of the Succession A ct,— That probates 
and letters of administration granted by a High Court after the 
first day of April 1875 shall, unless otherwise directed by the 
grant, have like effect throughout the whole of British India.” 
This Act was followed by rules of the High Court, dated the 
2 1 st June 1875, which limit the grant in ordinary eases to the 
province. These rules do not provide for letters of adminis­
tration under the Administrator-Geuerars Act. I t  appears, 
therefore, that the only grants which are unlimited are those 
under the Succession Act and the Amending Act of 1875, and 
that the grant to tlie Administrator-General should be limited to 
his particular province.

The following judgments were delivered :—

G a rth , C. J .—Mr. Evans has argued the case before us on 
behalf of the Administrator-General, and has directed our 
attention to the seveual enactments which bear upon the c[ues- 
tion, as well as to the practice which has prevailed in the other 
Presidencies since the passing of Act X I I I  of 1875.

After considering his argument, I have arrived at the con­
clusion, that grants of administration to an Administfator- 
General must still be limited to his own Presidency, and that 
those j);i'ant3 are not a*ffected at all by the Act of 1875.
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I t  seems to me to Kave been the intention of the legislature, __ _
tliat "rants of administratiou to the Atlmiiiistrator-Genenil

®  OF i i t . w s y a .

slioiiltl be regulated entirely by the A ct of 1874,
B y  the 06th section of that A ct it is provided that i)of1uii» 

contained in the Succession A ct, 1865, shall be taken to afiect 
the rights, duties, and privileges of the Admiuistrators-Geiieral 
of Bengal, Madras, and Bom bay.”

Then it is very important to observe, that A ct X I I I  o f 1875 
does not contain any®substautiTe provi.sions, but is entirely con­
fined in its operation to amending certain sections of the Suc­
cession A c t of lS6u.

The recital is, that “  W hereas under the Succession A c t of 
1S65 the effect of an unlimited grant of probate or administra­
tion is confined to the province in which such grant is made, 
and tbat it is expedient to extend over British India the effect 
of such grants ” (that is, grants made under the Succession 
A c t) , “  when made by a H igh  Court, &c.”

Section 2 then enacts, that to s. 242 of the Indian Succes­
sion A ct of 1865 the following proviso shall be added:—

Provided that probates and letters of administration 
granted by a H igh Court after the first day of A pril 1875 
shall, unless otherwise directed by the grant, have like effect 
throughout the whole of British India.”

The enactment, therefore, simply makes an addition to the 
Succession A ct of 1865, and applies only, as it seems to m e, 
to s:raut3 of administration made under that A c t . A nd as 
s. 66 of the Adm iuistrator-Gcnerars A ct of 1874 provides that 
the Succession A c t of 1865 shall not affect the rights or duties 
o f Administrators-General, I  consider that those rights and 
duties cannot be affected by any addition which is suhse(j[uently 
made to the Succession A c t  

I f  a oreueral srant of administration to the Adrainistator-O C

General of Bengal had the effect of vesting in him any property 
belonging to the estate of the deceased situate in Madras, theD O

rights and duties o f the Administrator-General of M adras, aa 
regards that property, would undoubtedly be affected by the 
jrrant.

I  might operate certainly as an advaulage to the public that
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1S79 eaci  ̂ estate should be dealt with separately by one Admiiiistrator- 
ix 1 ill: (iouus (General; but it might also lead to much jealousy and incoa- 

veiiienco as between different Administrators-Geueral ; and I  
cuuiiot help thiiikiug that the intention of the legislature in  
making the A ct of 1875 a part of the Succession A c t , was to 
leave the position of Adininistrators-G-enerai precisely as it was 
before.

W e  have desired enquiries to be made of the Eegistrars of 
the H igh Courts at Madras and B om bay,and we find that no 
alterations have been made by those Courts iu grants to the 
Administrator-Greneral since the A c t ; and that those grants 
have always been considered as limited to the particular pro­
vince ill which they are grunted.

In this view of the case, it will not, I  think, be necessary to 
limit the grant as desired by the Administrator-General, but 
it will bo issued iu the same form as it always has been, the 
effect of it being controlled in accordance with our present 
judgment.

W h i t e ,  J ,— The petition presented by the Administrator- 
General of Bengal in the goods of Lieutenant Hewson, 
deceased, shows that the intestate died possessed of certain 
asset̂  ̂within the terriforial area assigned by A c t I I  of 1874 to 
the Admiuistrator-Greneral of Bengal, and also of assets to the 
extent of about 1,000 rupees withiu Scitule, which is comprised 
ill tlie territory assigned by the same A ct to the Administrator- 
General of Bombay.

The Administrator-General, in applying for letters o f admin- 
islration, contended that he -Was entitled to a grant limited to 
the assets within his own territory.

The learned Judge to v/hom the application was made hag 
subtnitted to us the question, whether, having regard to the 
provisions of A ct X I I I  of 1875, he ought so to limit the grant. 
A ct X I I I  of 1875, which is an A ct to amend the law relatiun*o
to probates and letters of administration, directs, by s. 2 , that 
letters of administration granted by a H igh  Court after the 
1st day of April 1875 shall, unless otherwise directed by the 
grmit, have effect throtighout the whole of British India.
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The first question'that arises is 'iylietlier the above seclioii _ _ _
applies ill the case of grants to the Admiuistrator-Geaeral.

 ̂ ~  o r  ilL V i ni,‘S .

I  am of opinion th;it it does n ot Previous to the jjsissing of 
A c t X I I I  of 1875, letters of administration granted by the 
H igh  Court of Calcutta could only have effect throughout the 
province, as defined by the Indian Succession A ct, 1865 : that 
is to say, throughout that division of India over which our High  
Court has jurisdiction. This effect'\vas given to the giant l y  
virtue of s. 242 coufiled with s. 264 of the Indian Buccessioii 
A ct.

The preamble of A ct X I I I  o f 1875 refers to this fact in the 
following words : — Whereas under the Indian Succession A ct, 
lS65j the effect of an unlimited grant of letters made by any 
Court in British India is confined to the province in which such 
grant is made.” The A c t then proceeds, by s. 2, to amplify the 
effect of such grant in the case of the H igh  Court, and it does 
this by enacting tliat a proviso shall be added to s. 242 of the 
Indian Succession A c t . It appears to me that the intention of  
th e legislature was to extend the effect of a H igh  Court 
grant only in cases where the grant was made under the Indian 
Succession Act.

The 66th section of the Administrator-G-eneral's A c t  ( I I  of 
1874) directs that nothing contained in the Indian Succession 
A c t of 1865 shall affect the rights, duties, and privileges o f the 
Admimstrator-General. This clause is not re-enacted in A ct  
X I I I  of 1875, but I  think that s. 66 applies not only to the 
Succession A c t , 1865, but also to the proviso added to s. 242 
o f that A ct by A ct X I I I  of 1875.

Independently of this construction, I  should hold that s. 2 
of A ct X I I I  of 1875 does not apply to grants issuing to the 
Administrator-General.

These are not made, nor could be niade, under the Indian 
Succession A c t , nor by any power to grant administration 
which the High Court may have inherited from the Supreme 
Court. Tlte Administrator-General has do  locus standi to 
apply for letters, except under the Special A c t o f 1874. His 
lig h t takes its root from that A c t alone. A gain , the Higli 
Court has, luider that Actj jurisdictiou 16 grant letters to the

¥0L. IV.] CALCUTTA SBIIIES. 775



1S7K Adniiiiistrator-Geiieral in m aiij cases in which it could have no 
iTwrtjoi.i.s jnrisdictioii were tlie applicant an ordiuary person. The A ct  

1S7-1 luit; assigned to the Admiuistrator-General of Bengal 
a much more extensive territory than that w'hieh is subject to 
iho High Court or than the proviuce, as defined by the Indian 
Succession Act.

The hate Supreme Court could only grant administration 
•when assets were found within its jurisdiction, as defined by 
Charter. The H igh Court, except under'- the Administrator- 
Generars Act, can now only grant administration when the de­
ceased has left property within its province (s. 246 coupled ’with 
s. 264 of Act X  of 1865). B ut under A ct I I  of 1874 it can 
grant letters to the Administrator-General o f Bengal, although 
there are no assets witliiu its province, provided there are assets 
within the territory assigned to the Adm inistrator-G eneral; as 
for instance in the Punjab or the N orth-W est Provinces (s. 14 
of A ct I I  of 1874).

I t  thus appears that prior to the passing of A c t  X I I I  of
1875, the High Court did, in the case of the Administrator- 
General, grant letters which were not confined to the province 
in tohich the grunt was made. This circumstance, added to the 
exceptional position in which the Administrator-General is 
placed by A ct I I  of 1874, furnishes to my mind a strong rea­
son for holding, irrespective of the construction which extends 
s. 66 of A ct I I  of 1874 to s. 2 of A ct X I I I  of 1875, that the 
legislature never intended A ct X I I I  of 1S75 to apply to grants 
made to the Administrator-General,

The conclusion I  have arrived at on this question is fortified 
by the opinion of Mr. Justice Green of Bom bay, which, 
though extra judicial, is entitled to considerable weight. That 
learned Judge, as appears by the papers submitted by the 
Counsel of the Administrator-General, stated in answer to a 
reference made to him by the Registrar of his Court and the 
Administrator-General of Bombay, that notwithstanding the 
precedent of the practice adopted by the H igh Court at M adras, 
lie should recommend that the practice followed under A c t I I  
of 1874 should not be altered by any reference to the provisions 
of Act XIII of 1875.-'
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Although of opinion that s. 2 of A c t  X I I I  of 18T5 does not _ __
apply to r̂ i’ants to the Administrator-G-eBeral, I  tliink that suchi- i- j  o   ̂  ̂ op H k w s o s .

grants should not, except under special circumstances (of which 
none exist in the present case), be limited to the assets within 
the territory assigned to the Administrator-Geueral of Bengal, 
or be limited in any other respect.

The grant being the creature of A ct I I  of 1 8 7 4 , its form atid 
effect must be governed by that A ct until altered by the legis­
lature. No form of grant is given by the A c t , but by s, 29 , 
when letters are granted to the Administrator-General, by  
virtue of his office, he is authorized to act as “  Administrator o f  
the estats to lohich the letters relate. ’̂ Beyond this statement, 
the A ct is sileut as to the area over which the grant, when once 
made, is to operate. I t  certainly does not prescribe that where 
the assets of the deceased person are within two orjpiore o f the 
territories assigned to the respective Adralnistrators-Geueral, the 
form or effect of the grant shall be different to that which it 
is where the assets lie wholly within the territory of one 
Administrator-General. Nor does it expressly give to each 
Administrator-General, as against his brother Administrafcors- 
General, a monopoly o f the administration of the assets which 
happen to lie within his territory. W hether it impliedly does 
80 or not, is a question that need not be determined now.

I  am of opinion, therefore, having regard to the provisions 
of A c t  I I  of 1874, that the form  of the grant in the case be­
fore us should be general and unlimited, and this is agreeable 
to the existing practice, as stated by M r. Evans, the Counsel 
for the AdmiaistratocrGeueral, and confirmed by the precedents 
which he handed to us, and in which the ordinary form o f  grant 
was general and unlimited in its terms. I t  is a distinct ques­
tion what the effect o f the grant will be, meaning by that what 
is the area in India over which the grant will operate. Beyond  
saying that its effect, whatever it may ^ e , is not enlarged by  
s. 2 of A ct X I I I  of 1875, it is unnecessary to decide that ques­
tion upon the present application. The precise effect and 
operation of a grant under A c t I I  of 1874 will remain to be 
determined, should the Administrator-General on any future 
occasion apply for a grant in a case where It  is broughti to the
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1S79 notice of the Court, that tlie Admiuistraior-General of auother 
In tub  Gouds pi'esidency lias already obtaiDed administration to the estate of 

the deceaseci, or if the Administrator-Greneral of another Pre­
sidency should, by virtue of Ms grant, file a suit iu our High 
Court to recover assets situate within the territory assigned to 
the Administrator-General of Bengal.

Attorneys for the Administrator-General: Messrs. Robertŝ  
Morgan, 8f Co.
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APPELLATE CIYIL.

Before Mr. Justice Jackson and Mr. Justice McDonell.

1879 TARAGHAIh® BISWAS a n d  o th e e s  (D e f e n b a n t s )  v . EAM GOBIND
CHOWDERY  km a n o t h e r  ( P la in x t f f s ) .*

JDarpatni—Bonus, Refund of.

The defetidants, after purchasing a patni taluk at an auetion-sale for arrears 
o f  lent lander Eeg. V I I I  o f 1819, granted a darpabni lease to the plaintiSs 
(the former darpatnidars) and received a bonus o f Ks. 1,189. The anction- 
sale being five years afterwards set aside,— that the plaintils were 
entitled to a refund o f  the honus, although they had not been dispossessed, but 
had simply reverted to their former positioa aa darpatnidars under the former 
patuidar.

The plaintiffs in this case had been darpatnidars of two 
villages, viz., Joraghat and Baliaghat, in the patni taluk of 
Behi Sadipore, which also contained another village Debipore, 
not included in the darpatni of the plaintiffs but held by 
another patnidar. In 1868, the patni tenure of Behi Sadipore, 
■was sold by auction for arrears of rent uuder Reg. V III of 1819, 
and the plaintiffs’ darpatni rights were thereby extinguished. 
The purchasers of Sadipore at the auction-sale were the 
defendants in this suit, and the plaintiffs to avoid being dis-

* Appeal from Appellate Decree, I fo . 360 o f 187S, against the decree o f  H . 
B.Lawford, Esq .̂, Judge o f  ZillalTuddea, dated the 12th o f December 1S77, 

afEvming the decree o f  Baboo Mohendro Nath Bose, Subordinate Judge o f 
that District, dated the 22nd o f December 1876.


