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IS79 _  entering find searcliing an alleged g<atning-house legal, but he 
Crasw\ must receive his autliority for tiuit purpose from a Magistrate 
LitiiKAN of a District or a District Superintendent of Police. In this

V,

isiriNDAss, case such authority v̂as not given.
T!iis being so, we cannot say that there is any evidence on 

the recordj that the house v̂hich was entered and searched was 
a s:amino:-house within the meaning of the Act. W e  have goneo  o  O c?
through the record, and we find no evidence bearing upon 
this matter. It cannot, we think, be presumed under s. 6 of 
the Act, because that presumption only arises when the pro­
ceedings are authorized by the preceding section, which, as we 
have observed before, was not the case here.

The order of the Deputy Magistrate, therefore, must be 
quashed; the flues, if realized, must be refunded ; and the 
properties, whicli have been declared to be forfeited to Govern­
ment, must be restored to the parties from whose possession 
they were taken.

Conviction set aside.

1878 
Dee. 2.

Before Mr. Justice Jackson and Mr. Justice Tottenham.

THE EMPRESS t?, NIPCHA a n d  a n o t h e b *

Sanction to Prosecute— Power o f  District Magistrate to proceed where 
Prosecutor has not availed himself of the Sanction—Amendment of Charge— 
Criminal Procedure Code (Act X  of 1872), ss. 450, 470,

Where sfinbtioQ has been giren under s. 468 of Act X  of 1872 by a 
Deputy Magistrate to a person to prosecute another for bringing a false 
charge, and sufth si\nctiou is not proceeded under, it is open to the District 
Magistrate to take up the case under s. 142 without complauit.

R b f e u e n c b  to the High Court under s. 296 of the Criminal 
Procedure Code (Act X  of 1872).

One Hanif had been charged before a Deputy Magistrate 
with theft on the evidence of two chowkidars. He was, however, 
acquitted, and the Deputy Magistrate gave the accused permis-

* Criminal Statement, No, 714 of 1878, from an order made by H. 
I3ti\ividgej Esq , S?‘ssi0ns *Judge of Kungpore, dated the 21st I^oveniber 1878.



sion to prosecmte the chowkidars under s. 211 of the IiKlian isrs
Penal Code, aud security was tukeii from the cliowldtljirji Ibr 
their attendance next day before the Magistrate. Hauif did MOt Xuuia.
complain, but the Magistrate o f the Diatrict took up the case on 
the report o f the Police, aud thinking that g, 102 of the Penal 
Code was more applicable to the case titan s. 2 1 he comtiiitted 
the prisoners under that section.

On the case coming before the Sessions Jmlge, he was o f 
opioioii that the Magistrate was nut competent to take up the 
case without a complaiatj and although he authorizeil Hanil' to 
prefer a complaint, H auif did not do so, and that, therefore, the 
Magistrate was not competent to create a charge of his own 
against the accused. H e further found that, even supposing the 
proceedings to be legal, there was not sufficient evidence to 
Justify a conviction o f the accused.

Ho one appeared to argue the case.

The opinion of the H igh Court was delivered by

Tottenham , J. (Jaokson, J., concurring).— It seeiBs to 
me that the Judge is wrong in his law throughout.O C5 C5

The D eputy Magistrate did expressly sanction a complaint 
under s. 211, and even took bail for the appearance of the 
accused. The sanction was none the less valid, because the 
person to whom it was given did not avail himself o f it, and 
sanction having been given, the Magistrate of the District was 
competent, under s. 142, Code of Criminal Procedure, to take 
up the case without a complaint.

As to the change from s. 211 to s, 192, the sanction in respect 
of  one offence covers also one under the other oa the same 
facts (ss. 470 and 450 , Code of Criminal Procedure).

But after all it would appear that the Judge would acquit 
the prisoners oa the merits also. It will be sufficient, therefore, 
to point out to the Judge that his view of the law is erroneous.

H is attention should also be called to the fact that he has 
omitted to sign the depositions recorded by him as repaired by 
para. 2 , s. 335 , Code of Criminal Procedure.
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