-6-

could not in the garb of regulating distribution of
newsprint, control the growth and eirculation of
newspapers,

llowever, as the Supreme Court has emphasized

10
in M, M, Sharma v. S.K. Spha: "Further, being only

a right flouing from the freedom of speech and exprew
ssion, the libexrty of the Press in Indla stands on

no higher footing than the freedom of speech and
expregsion of a citizen and that no privilege attaches
to the Press e such, that 13 to say, as distinet from
the freedom of the citizen". Thus, the press cannot
clalm imnunity from general tax laws or industrial

Do
laws. The government can appoint a committee to

120

enquire into the economics of the newspaper industry.

II

The Concept of Lepislative Privilegeg

Privileges are attached to a House of a legise
lature collectively, or to the members of a "ouse

individually, with a view to enatling the House to act

10. A.J.Lh. 1959 S.Ce. 402,
l1oe. Expwess Nens paloexs V.M/AJ.;‘? 183 s «
IR 199S,

1= . JRe &\-aje,_\m«n v, F°Q+ Fondlin \—\zq
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and discharge its high functions effectively without
fear or favour, or without any hindrance, interference
or obstruction from any quarter. Legislative privileges
are deemed to be necessary to enable the Legislature
to fulfil 1ts constitutional functionse. Privileges
are attached not only to a house c¢ollectively but

even to individual members, the reason being that no
house c¢an function effectively unless its members can
function effectively and without any interference from
any quarter. Privileges are conferred on a House of
Legislature so that it may vindicate its authority,
prestige and power and protect its members from any
molastation or ohstruction in the performnance of their
functions as members of the House. Privileges of a
legislature exist chiefly for 1ts protection and maine
tenance of its independence and dignitye.

The Constitutionsnakers appreciated the need to
confer certuin privileges oan the Legislatures in India.
Tha Constltution does not however exnaustively enumerate
the leszislative privileges. The Constitution specifie
cally defines only a few legislavive privileges, but,
for the rest, it assimilates the privileges of the
legislatures in Indla to thos enjoyed by the House

of Comons on the date of the comuencement of the
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Constitution. Ihe idea was to confer on the legise
lative houses in India very wide privileges, as wide
as those enjoyed by the House of Commons in England
which enjoys probably the widest privileges as come
pared to any other legislative house in the world.

The relevani{ provisions in the Constitution
defining legislative privileges are .rts. 105 and 194,
Arte 105 relates w Parliuament while Art. 194 relates
to the Stave Legislatures. Boih +phese provisions are
couched praciically in similar lengusge, and, there=
fore, any discussion on Art. 105 will 2pply mutatis
mygtandis to Art. 194. Art. 105 as it stood prior to

the 42nd Constiiuiional Amendment ram as follows:

"105(1) Subject to the provisions of this
constitution and to the rules and stande
ing orders regulating the procedure of
Parliament, there shall be freedom of
speech in ﬁarliament.

(2) No member of Parliament shall be
liable to any proceedlngs in any court in
respect of anything said or any vote given
ty him in Parllament or commititee
thereff, and no person shall be so liable
in respeet cf the publication by or umnder
the authority of either House of Parliaw
ment of any report, paper, votes or
proceedings.
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(3) Imn ctiher respects, the povers, prie
vileges and immunities of each House of
Parllameat and of the mmbers and the
committees of each House, shall be such
aS may from time to time be defined by
Parliament by law, and, until so defined,
shall be those of the fouse of Commons

of the Parliament of the Unlted Kingdom,
and of 1ts members and commlittees, at
the commencement of this Constitu%ion.

(4) <~he provision of elauses (1), (2) and
(3) shall apply in relation to persons who

by virtue of this Constitution have the

right to spesk in, and otherwise to take

part in the proceedings of, a House of
Parliament or any committee thereof as they
apply in relatlon to members of Parliament. 11

Clause 1 of Art. 105 refers to the Freedom of speech
of a member in a House of Parliament. For a delie
berative body like a House of Parliament, freedom

of speech within the House 1s of utmost importance,

A full and free debate is of the essence of parliae
mentary democracy. Becuase of this reason, .2t.,105(1)
guarantees freedom of specch to members in a House.
However, this privilege 1s not directly relevunt to
the issue of the Freedom of the press, thouzh as

11
will be seen later, this privilege nas glven rise to

1. Art. 105(3) 1s drafted very closely on the
model of S.42 of the Australian Constitution
which runs as: "I'he Hesed powers, privileges
and immunitles of the Senate and of the House
of tepresentatives and of the members and the
committees of each illouse, shall be sixch as are
declared by Parliament, and until declared shall
be those of the Commons House of Parliament of
the United Kingdom, and of its members and commie
ttees, at the establishment of the Commonwealth."

11. ;ggra,Sec.Iv.
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two other privileges of the House, viz., to hold

a meeting of the House in camera and thus exelude
strangers from listening to the debates in the

House and prohibiting the publication of the debates
and proceeding held within the House.

Cl. 2 of irt. 105 counfers an immunity on
meubers ¢f a ouse of Parliament ag well as on the
publications made under the authority of the House
from any legal proceediuss, This privileze also 1is
not dlreetly relevant 4o the 1ssue of the freedom
of the press. To explaln the true scope of these
two clauses rcference a2y be made to the Supreme
Court casei e Jatish Chandra Shosh v. Hari Sadhan
Mukher jec. 2 A nemnber of the West Bengal Legislative

Assembly gave notice of his intention to ask certain
juestions in the Asseubly. These Juestions were
disallowed by the Speuker. Nevertheless, the member
published the questionsg disallowed in a local journal
called Janamat. 2 government servant filed a come
plaint (under 3s. 500 and 501 of the I.P.C.) against
the member as well as the editcr, printer and
publisher of the journal that the member concerned had

120 AOI op. 1961 SOCO 6180
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published false and scandalous imputaiions against

him with a view to harm his reputation. Ihe member
concernad then moved the High Court under jsrt. 226

and the matter ultimately cume before the Supreme Court
by way of special leave. 0he court ruled that the

said publication did not fall within the scope of cl. 2
of 4rt., 194 as it was not under the authority of the
House mo%¥ it was "anyihiig sald or vote given" by

a member of the .issembly. Imnunity of a member of a
House for speeches mads by him in the House does not
extend o publlcation thereof by him outside Parliae
ment. A member of the iicuse has an absolute privilege
in respeci of whai ne says «within ihe liouse but has
only a yualified piivilege in hils favour even in rese
pect of what he says hiumeclf in the ilouse if he

causes the same ¢ be published iu vhe publie press.

It is cluuse (3) of Arbte 105 as well as of
Arte 194 which is crueial for our ,rescnt purposes,
Ms}e says lhac g House Say enjoy such privileges
as may be defined by Farliaeuent by law and until
80 defined ine privileges avallable wo a House of
Pariiameut shall be those ag of the House of Commons

of ¢he Jsritish Purliancus atbt who comaencement of the
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of the Constitution. As Parllament has passed no

law so far according to Art. 105(3), a House of
Parliament would enjoy the same privileges as were
enjoyed by the British House of Commons on the 26th
January, 1950. Thus, the legislative privileges which
by and large affect the press are the ones which are
elaimed by a House in India under Art. 105(3) or Axt.
194(3). Therefore, whenever a Question arises whe=
ther any privilege of a legislative house has been
infringed by a newspaper, invariably 1t becomes nece=
ssary to make a reference to the position obtaining in
Englandy whether any such privilege is avallable to
the House of Commons? If so, then it would be availe

able to a House in India as well.

In 1976, Parliament enacted the 42nd Amendment
and thus Art. 105(3) underwent a change. It now ‘thew

52235i as followss

"(3) In other respects, the powers prie
vileges and immunities of each House of
Parliament, and of the members and the
committess of each House, shall be those

of that House, and of its members and
committee's at the commencement of S.21

of the Constitution (Fortyesecond Amendment)
ot, 1976, and as may be evolved by such
House of ﬁarliament from time to time."®
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Later, in 1978, the reference to the 42nd
Amendme nt in Art.105(3) was substituted by the 44th
Amendment by the Constitution (Forty-fourth Amendment)
act, 1978,

Art. 105(3) therefore to-day stands as followss

ees 8hall be such as may from time to time
be defined by Parliament by law, and, until
so defiued, shall be those of that House amd
of its memﬁers and commi ttees immediately
before the coming into force of S.15 of

the Constitution (Forty-fourth Amendment)
Act, 1978.

This amendment came into force on June 0, 1979.

The purport of these jmendments is to drop
from the Constitution any reference to the House
of Commons., It was regarded as below the dignity
of a sovereign country to make references to a
foreign Parliaement in its Constitution. But, in
practice, the sltuation would not change. For a
Houge enjoys the same privileges as it enjoyed at
the commencement of the 44th Amendment. hat are
those privileges? Ihe answer to this question can be
given only by reference to Art. 105 as i1t stood prior
to the 44th Amendment. Thus, again, reference has to
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be made to the privileges enjoyed by the House of
Commons on the date of commencement of the Constitue
tion. Tthus, while, a specific reference to the
House of Commons in the Constitution has been dons
away with, for all practical purposes, reference to
the privileges enjoyed by the House of Commons will
have to be made whenever any question arises whether
a particular privilege is avuilable to a House in
India or not. In the beginning, frequent references
were made to the privileges enjoyed by the House of
Commons, but as time passes, and law of legislative
privileges becomes more or less settled in India 1iself,
references to House of Commons for this purpose have

become less and less freyuent.

pw 6ther amendment in Art. 105(3) made by the
Constitution (Fortye-second) Amendment Act was that
a House can evolve its own privileges. Before this

Amendment, Parligment had to enact a law to define
1
its privileges, The Forty=second Amendment did away

13. Parliament has power to enact such a law under
entry 74 of List I. Similarly, a State Legise
lature can enact such a law un&er entry 39 of
Lis: II of the Seventh Schedule of the Constie
tution.



-].5-

with the need for legislation ih the area of legise
lative privileges. What was necessary was 'evolution!
of law and not ‘codification’ of law in the area of
legislative privileges, be 1t a ilouse of Parliament or
that of a State legislature as the phraseology of
Art.194(3) 1s similar to Art.105(3). <The urderlying
idea appaa.teip 40 be to dispense with the need to pass a
law if any prj,vilege\fitct?aLg to bebreated. A House mcfauw
evolve its own privileges without the concurrence of the
other House and the President as would be necessary if
a law were to be passed. S0, it \3:: not necessary for the
two Houses to agreej nor would there be any question of
testing the law on the touchstone of fundamental rights.
The power conferred on each House was in fact too broad

in the matter of legislative pnvilegesaqsm%c%*bomm(& :

Further, how was a privilege to be 'evolved' by
a House? By a declaration, resolution or an enactment
or simply by asserting a privilege over a period of
time? How long should a House have asserted its prie=
vilege before 1t could bhe regarded as having been
'evolved'. This provision also enabled a Fouse to claim

a new privilege which it had not enjoyed hitherto.
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The position in En:land has been that in 1704, it was
agreed that "nelther House of Parliament hath any
power by any vote, or declaration to create to them=
selves any n8y pr;vilegg that is not warranted by
the known laws and customs of Parliament". Thus one
House of British Parliament alone could not create
a privilege for itself by itself. This was a logical
position for since nelther House by itself could add
to the law, 8o neither House could by its own declarae
tion create a new privilege. The amended Art. 105(3)
(as well as Art. 194(3)) (before the 44th Amendment)
negatived this salutary position, Before the 42nd
Amendment of the Constitution, a House could c:reate
a new privilege for itself only by legislation by
the Legislature concerned., But the 42nd Amendment
did away with the nead for legislation for the purpose,
and left sach 'louse free to extend its privileges to
any extent 1t wanted by its own action., Another
difficulty could also be envisaged from the amended
Arte 105(3) or 194(3)s Who was to decide whether a
privilege had been evolved ox not? Were tha courts
to decide this gquestion or was the word of the House
itself that the privilege had been evOlved be suffie
clent and decisive of the matter? It might also be
pertinent to mention here that in 1947, the Committee



of Privileges of the House of Commonsﬁzzationed

that Parliament has no right to extend its privileges
beyond those to whiech recognition had already been
accorded. The reason against undus extension of
legislative privileges is that + ere is a dichotomy
between legislative privileges and freedoms of the
people as legislative privileges impose certain rese-
trietions on the people as to what they can do or
cannot do. iherefore, the leglslature should not
unduly extend the area and scope of its own privileges.
This warning given by the Committee of Privileges in
England 18 equally pertinent in India as well. The
amended provision threw this caution to the winds.
There was ancther dangere. ‘ihe privileges of the two
Houses of Parliament could differ as the Houses could
evolve their privileges on different lines. Art.l05(3)
or 194(3) as it emerged after the Forty-Second Amend=
ment suffered from many pite-falls. Happily these
constitutional provisions have now been again amended
by the Constitution (Fortyefourth) Amendment Act. Again
the position prior to the 42nd has been restored in
this respeet. Azain, it has become necessary to legise

late to define privileges of a House.

The most potent weapon in the hands of a

house of legislature to enforce its privileges is
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the power to punish for 1ts contemf}’tp or for
'breach of privilege'. A House can punish any
one, whether a member or an outsider, for its
contempt or breach of privilege. In England, this
power of the House of Commons has been aptly dege
cribed as the ‘keystone of parliamentary privilege",
as the House can use this power to protect its
privileges, punish their violation, and vindicate its
own authority and dignity. The difficulty here is
that the power of the House to punish for its contempt
is a very vague and flexible power. The grounds
on which a person can be held guilty of contempt of
a House are really vague, uncertaln and indefinite,
and have not been specified anywhere. The scope of
the phrase 'contempt of the House'! 1s rather flexible
and broad and covers a variety of situations when
the House can take a.c't'.:l.on.l4

Generally speaking, contempt of a House is
committed when any act or omission impedes or obstructs
a House in the discharge of its functions, or which
obstructs or impedes any :ember or the officer of the

14. Some of these grounds insofar as relevant
t0 newspapers are mentioned in Sec.IV. infra.



w 19 -

House in the discharge of his dutles, or which has
a tendency directly or indirectly to produce such

results. There is no closed category of classes of
offences which may be regarded as constituting

contempt of the House. New 8ituatlons may emerge

which the House may regard as constituting its contempt.
The right of a House to punish for its contempt 1s
analogous to the right of the superior courts to

punish for their con.tempt.15 In fact, in the early

days in England, the power of Parliament t0 punish

for its contempt was justified on the analogy of the
medlaeval concept of Parllament being the highest court.iﬁ&

in the land.'®

Now a days, however, the phrase "breach of
privilege" is alsc in vogue. This phrase is much more
flexible and broader than the concept of the "cone
tempt of a house". The phrase *‘breach of privilege'
takes in not only a situation when a recognised and

15. Art.129 declares that the Supreme Court is a court
of record and has all the powers of such a court
including the power to punish for its contempt.
Similarly, Art. 215 declares a Hi:h Court as a
conrt of record having power to punish for its
coniempte rhere 1s a good deal of case=law on
thesae two constitutional provisions explaining
as o What constitutes "Contempt of Court"s See,
Jain, Indian Constitytional Law,115,189(1978).

16. "The first point that must be made is that the
english Parliazent began 1ts history not as a
legislative or political institution, but as a
court of justice". Sec, Enigd Campbeli, Parliamentary

Privilege in australia 3 (1966) «
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accepted privilcege of the House 18 infringed or dise
rezarded by any individual or authority, but also
any act or omission which, though not a breach of a
specific privilege, yet undermines the dignity or
authority of the House or tends to obstruct the House,
or an individual member thereof, in the discharge of
the functions. 1The great advantage in using the term
‘breach of privilege! lies in the fact that the House
concerned is enabled to uphold its dlgnity and defend
1tself against disrespect and affrouts when the offene
3ive action could not be brouzht, or could be brought
only by implication, within the compass of an established
and rcecnised privile zee is the Committee of Privileges
of the flouse oI Commous asserted lu 1947, the right
to punish for 1ts conitempt is Ly no means restricted
%0 the case where some actual piivilege of the House
has becen infringpeds This gives an added dimension to
the power of the House to punish for 1ts contempt

and breach of privilege.



