
We tliiuk that that decision is not in accordance with the 
principles laid down in the Full Bench decision iu Doiiamovee .
I  ^  J  ASHANOOI-LA,H

Chowdrainee v. Eholanath Gliose (1). There the principle' laid
down iSj that the non-paymelit of the rent at the enhanced rate ArrABooD-

DBKX.
constitutes the cause oc action, or, in other words, an arrear of 
rent, liable for interest, does not depend upon the date of 
decree, but upon the date upon which it became due.

When a tenant is called upon by notice to pay an enhanced 
rate of rent, he has mofe than one course open to him. He can 
take the initiative, and complain of excessive demand of rent, 
or he can contest his liability to pa)" what is asked for in answer 
to a su it; but whichever course he adopts, and whatever the 
result of his contention, the rent adjudged to be due is none the 
less an arrear if not paid when due. The amount of rent is 
fixed by tlie notice, and if the tenant neither pays that amount at 
the appointed time, nor succeeds iu showing that it is an un
just demand, he is properly liable for tlie consequences of his 
failure to pay in due time,— namely, for interest.

W e therefore consider the Subordinate Judge’s decision erro-D

iieous, and decree this appeal with proportionate costs. The 
plaintiff is entitled to interest at 12 per cent, on tlie instalments 
of rent as they fell due up to this date, and we allow interest 
at 6 per cent, on the amount of this decree till realization.

_________ A p p e a l  a l l o m d .

B e fo r e  M r .  Ju s t ic e  M i t le r  a n d  M r ,  J u s t ic e  M a c le a n .

KIUSHNA KISI-IOllK SFIAHA (Defendant)  i>. BIRESHUK
MOZOOMDAll (PiiiMTiFF).*

 ̂ Julij 18.
S m a ll  Cause  C o w %  M o f i m i l ,  J u r is iH c l io n  o f — A c t  X I  o f  1 8 6 5 , 6 ,  c l. 4-~ —------ --— '

B e n g . A c t  7 1 1 1  o f  1869, s. 1 0 4 - i d  X  o f  1859, s . 23, c l.  '2 ^ S j> e e ia l  

A p p e a l— A c t  X X I I I  o f  1861, 27.

The pliiiiitiS, the hokiei' of u patni taluk, h y  au arrangement witli the 
defendants, his zemindars, paid the (jOFecnmenfe revenue suul the rttad-cess

(1) B. L. E., Sup. Vol., 392; S. C., 6 W. 11., Act X  Rnl, 77.

Special Appeal, No, 20(31 of 1877, against the decree of Balioo Nund 
(Jooinar Bose, Rai Bahadur, Secopd Subordinate Judge of Zilla Bajshahje, 
dated the 25th of June 1877, reversing the dijcree of Baboo Kayla,sh Chunder 
Mookerjoe, Sudder Munsif of that District, dattd the 15th of September 1876,
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1878 tax for the year 1874, atul then tendered the balance o f the rent for that
~KitisHNA 'to the defendants, but they refused to accept i t ; and he, therefore,

KisHoiiK deposited it in the Munsif s Court in accordance ■ivith s. 46 of Bentj. Act VIII 
Shaha

V. of 1859. One of the defendants then took proceedings under Reg. V III of
reco-ver his share of the rent, and notwithstanding the protest of the 

plaintlll that the rent had been ah-eady paid, obtained an order for the sale 
of the tenure; and to prevent the sale the plaintifi had to pay the sum 
claimed for rent. In a suit brought to recover that amount with interest, 
Jield^ it was a suit cognizable by a Court of Small Causes under s. 6 of 
Act X I of 1865, and therefore a special appeal p̂yas barred by s. 27, Act 
X X III of 1861. It was not a suit for “  damtiges on account of illegal 
exaction of rent ” within the meaning of cl. 2, s. 23 o f Act X  of 1859.

The facts sufficiently appear from the juclgnient.

Baboo Kishonj Mohiin Roy for tlie appellant.

Baboo Saroda Churn Mitter for the respondent.

M i t t e r ,  J .— W e think that in  this case the preliminary 
objection taken by the pleader for the respondent must prevail. 
The plaintiff brougbt this suit to recover from the defendant 
No. 1 Es. 74-12-14^ under the following circumstances 
The plaintiff alleges that he is the holder of a patni taluk, the 
rent of'which is Rs. 128-11-2|; that by an arrangement be
tween himself and the defendants Nos. 1 and 2, the zemindars, 
lie had, out of the rent payable by him, to pay Rs. 76-4 
G-OTernment revenue of the zemiudari, and Rs. 3-2 road- 
cess; and that he, accordingly, for the year 1281, paid these two 
amounts into the Collectorate ; that the balance, Rs. 49-5-1^, 
'which was due to the defendants Nos. 1 and 2, was tendered to 
them, but they having refused to receive that money he deposit
ed the amount in the MunsiPs Court on the 1st of April 1874 
■under the provisions of s. 46, Beng. Act V III  of 1869; and that, 
notwithstanding these facts, the defendant No. I took proceed
ings under Reg. V III  of 1819 to recover his half share of 
the rent payable by the plaintiff on account of this patni. The 
plaintiif further states, that although he protested against these 
proceedings on the ground that the rent due had been already 
paid, the Collector passed an order for the sale of the patni 
tenure under Reg. V III  of 1819, aud he, the plaintiff, in
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order to save tlie tenure, was accordingly obliged to pay on ^̂ 78
the 1st of Joisto 1282 the sum of Rs. 68-6-l:| claimed by 
the defendant N"o. 1. Under these circumstances the plaintiff Shaha

contends that he is entitled to recover back from the defend- Birkshur

ant Ko. I Rs. 68-6-l|-, together with Rs. 6-6-0, being the 
interest accruing due upon that amount. "We think that this 
is a suit which is cognizable by a Court of Small Causes. It  
is a suit for damages which the plaintiff sustained by reason of 
the defendant No. 1 Slaving taken proceedings under Eeg.
V III  of 1819 to recover money which had already been 
paid. It has been contended on behalf of the special appellant 
that, upon the facts stated in the plaint, the present suit was of 
a nature which was cognizable by the Collector under Act X  
of 1859, and is at present cognizable by the Civil Court under the 
Rent Law, Betig. Act V III  of 1869. This contention is based 
upon the 4th proviso of s. 6, Act X I  of 1865. That proviso 
is to the following effect:— I ’or any claim for the rent of 
land, or other claim for which a suit may now be brought before 
a Revenue Officer, unless, as regards arrears of rent for which 
such suit may be brought, the Judge of the Court of Small 
Causes shall have been expressly invested by the Local Govern
ment with jurisdiction over claims to such arrears.”

This proviso refers to one of the excepted classes of suits 
which the Courts of Small Causes are prohibited to take 
cognizance of. Is this a suit coming within this proviso ?
The answer to this question evidently depends upon this: —
Whether this suit could have been taken cognizance of by the 
Revenue Court under Act X  of 1859, and after the repeal of 
that Act by the Civil Courts under Beng, A ct V III  of 1869, 
which repealed Act X  of 1859. Section 104 of Beng. Act 
V III  of 1869 also prohibits the Small Cause Court from taking 
cognizance of cases which they could not take cognizance of 
previous to the passing of that Act. That section says No
thing in this Act contained shall be deemed to confer upon any 
Court, sitting as a Court of Small Causes, cognizance of any 
suit brought under the provisions of this Act, of which it 
would not have had cognizance if this Act had not been 

passed.^’
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Therefore the question we have to determine^ with reference
Krishna aro'imieiit, is, whether, under the i)rovisioiis of cl. 2,
KisnouB °
Shaha s. 23, Act X  of 1859, this suit'ivas cognizable 1)j  tlie Collector

Bmicsiiuu under the provisions of Act X  of 1S59. Clause 2 ot s. 23
s a y s  :—“ All suits for damages on account of the illegal exactioji 
of rents or of any imautiiorized cess or impost, or on accouufc 
of the refusal of receipts for rent paid, or on account of the 
extortion of rent by. confinement or other duress shall be 
cognizable by the Collectors of laud ' r̂e'venue, and shall be 
instituted and tried imder the provisions of this Act, and, 
except in the way of appeal, as provided in this Act, shall not 
be cognizable in any other Court.”

The question in this case is, whether, taking the facts which 
are stated in tlie plaint as correct, tlie defendant could be said 
to LaTe illegally exacted any rent from the plaintiff witbin the 
meaning of this section. Now it is quite clear that the defend
ant iiad recourse to a legal proceeding in order to compel the 
plaintiff to pay this money. He applied to the Collector to 
sell tlie patni tenure under tbe provisions of Beg. V III  
of 1819; and therefore, taking the plaintiff’s case as correct, 
lie might have, under cl. 2, s. 14, Reg. V III  of 1819, 
claimed a summary enquiry ; and he might also, if there was bo 

time for the summary enquiry to be concluded before the sale, 
bave deposited the money, and asked the Collector to hold the 
summary enquiry provided for in this section. It is, therefore, 
quite clear, that, if  the plaintiff was so minded, he might have 
applied to the Collector at any time before the sale was held, 
and asked the Collector to enquire into his claim. Instead of 
following that course, the plaintiff paid the money to the zemin
dar ; and under these circumstances we cannot say that this 
was an illegal exaction of rent on the part of the zemindar. 
The zemindar had recourse to the provisions of the law which 
entitled him to bring the patni to sale, and having taken these 
proceedings, authorized by law, we cannot say that he illegally 
exacted any money. We are supported in this view of the law 
hy Dehndermnt/i Roy OJmodry v. Glmndermonee Chowdrain (1); 
and although the facts of that case are not precisely similar to
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the facts of this case, the prmcijile there laid down will ec[uallj' 187S 
apply to the decision of tliis case. In that case the Chief Kkkhna 
J ustice, Sir Banies Peacock, in delivering tlie judgment of the 
Court, says:— The tenant might have contested his liability to BiuKSHnn 
pay that amount, and might have demanded a summary in
vestigation as to the amount due, and he might have stayed the 
sale of the tenure by depositing the amount claimed. Instead of 
doing sOj however, he paid the amount claimed to the zemindar.
The zemindar having resovered tlie amount under a proceeding 
prescribed by law, the question is, whether that is au undue 
exaction. He possibly might have demanded more than was du8j 
after allowing for the rice supplied; but the plaintifF, instead of 
demanding an investigation, paid the amount claimed with 
knowledge of all the facts. Can this be said to be an illegal 
exaction of rent within s. 23, cl. 2, and s. 10 of Act X  of 1859 ?
W e think that it is not an illegal exaction of rent within the 
meaning of that Act.”

This case clearly supports the view which we take of the 
nature of the claim in the present case ; and we think that the 
suit is clearly cognizable by the Court of Small Causes, and, 
therefore, the special appeal to this Court is barred by the provi
sions of s. 27, Act X X I I I  of 1865.

The special appeal is dismissed with costs.

Appeal dismissed.
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B e f o r e  M r .  J u s t ic e  Ja c h s o n  a n d  M f .  J u s t ic e  T o tte n h a m .

LUCHMESSUK S m G E  ( D e j e n d a h t )  j;. LEELA:!?UND SIKTGH 3878
(PLAtNTIl'i’j.*''

F e r r y  R ig h ts ,  In f r in g e m e n t  o f — l l i g h t  io  re s tra in  P a r t !/  a ta i't in g  a  second

Fm -rj.

A ,  th e ow ner of a ferry gra n ted  Iiitu under a G orernm enfc settleaienfe, 
b rou gh t a suit to I’esti’aiu B  from  ruiirung atiotlier f e n y  o v e r  th e sam e sp o t  
w here ferry plied  for hire. It appeared on the ev id en ce , that B  lev ied  
no tolls on his ferry , b u t it was n ot show n that it was used on ly  for th e c o n -  
Teyance of his own servants and ryots. H e ld ,  that such suit was maintainable.

* Regular Appeal, No. 308 of 1876, against the decree of S. Wright,
Esq., Subordinate Judge of Zilla Purneab, dated the 31st of July 1876.


