
108 THE INDIAN LAW REPORTS. [VOL. IV.

187S B ut we agree with the learned Advocate-General that the 
principle, which is expressed in a. 25, cl. 3, of the Contract 

pAjuHYA A ct of 1872, is not one altogether new to our Courts, and 
that under -it this kistibandi would be valid without any consi­
deration, so that we have no difficulty in affirming the decree 
of the lower Appellate Court and dismissing this special appeal 
with costs.

Appeal dismissed.
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OEIGIML CIYIL.

Before Mr, Justice White.

1879 SUEBOMUNGOLA DABEE v . MOHENDRONATH NATH & a n o t h e r . 
21.

jffiiidu Wiil—Proiaie—Eemnciation hj Exeoufor—Proof o f  Execution in 
Court-^Adminisiraiion Accounis.

A Hindu testator empowered his executor to lay out such portioji of his 
estate as the executor mipjlit tlunk fit towards charitable purposes, and did not 
dispose of the residue of the estate. The executor renounced, and no probate 
of the m\\ or letters of admiuistration with the will annexed was granted. In a 
suit by the testator’s sole heiress for construction of the will and for administra­
tion, the Court allowed ths execution of the will to be proved in Court, 
declared that it was void for uncertainty, and directed the usual administratiou 
accounts to be taken.

■ N undolall TTath, by  Ms w ill dated the 21st day o f  June 1877, 
after directing his executor to get in his estate, directed him to 

lay out and expend such portion thereof as m y said executor 
may in his discretion think necessary and proper in and towards 

“ the construction and erection o f a pucca bathing-ghaut at a suit- 
“  able place in the river Hooghly, to be surmounted by  a chadney, 
‘'and  two temples for Seva, for whose daily worship a m onthly 
“  allowance will be made by  m y said executor, the amount w hereof 
“ shall be in  his absolute discretion, and I  will and direct that m y 
“ said executor shall hold the rest and residue o f  m y said property, 
“  and shallinvest the accumulations thereof to the best advantage.’ 
The testator died on the 21sfc day o f June 1877, leaving the plaia- 
tilf his sole daughter and heiress. The executor renounced 
probate, and the present suit was instituted by  the plaintiff against



the'brother and mother of the testator, alleging that they had pos- 
sessed themselves of his pro’perty and were committinfi: acts of Sui-.bm- ̂ ® Mns«oi<A
waste. The plaint prayed that the will might be construed; that 
it  might be declared that the plaintiff was entitled to the residue Mohesdro-

, , . HATU N a t h ,
of the testator s estate; and for admimstration.

The defendants filed a joint written statement denying that 
they had possessed themselves of the testator’s property or had 
committed waste, and stating that no probate of the will or 
letters of administration of the testator’s .estate with the will 
annexed had been granted,

Mr. Trevelyan (with him Mr. Phillips) for the plaintiff,

Mr. A gnew (Mr, Bonnerjee and Mr. Sale with him) for the 
defendants.

Mr. Trevelyan contended that the will was void for uncer­
tainty.

Mr. Agneiv—Where a discretion is left to trustees, which would 
empower them to apply the whole of the gift either to charitable 
or other indefinite purposes, the whole gift is void, as it  does not 
appear that the chief object was charity, and, on the other hand, the 
other object is void for uncertainty—Theobald on Wills, 186; and, 
therefore, such a will as this would be void. But this suit ought 
to be dismissed. There is no will before the Court, as no probateor 
letters of administration with the will annexed has been granted, 
and since the passing of the Succession Act, no persons who may 
be interested under a will (devisees or others to whom property is 
bequeathed), can make any title or attempt to enforce their right to 
it unless probate of the will has first been obtained—jSeAaf?/ Zall 
Bmdyal v. Juggo Molmn G-ossain (1). The defendants are not 
executors de son tort, aud are not responsible. They cannot be 
made to account. The testator’s estate cannot be Administered, as 
there is no administrator. [White, J.—In England, no doubt^ 
such a plaint as this would be demurrable/
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( I )  Ante, 1.



1879 W hite, J, (allowed evidence of the execiitioa of the will to be 
SuKBo- a'iveninOourfc, and made the following decree)-.— Declare that

M O N G O LA, »  ’  a  /

Dabkk the trust for the erection of a bathing-ghaut and temples is void
V,

Mohiwdro- for uiicertaiiity; that the residue o f the testator’s property is un­
disposed o f ; and that the plaintiff, as sole heiress of the testator, 
is, as sueh, entitled to the whole o f his property after paym ent of  
his debts. Usual administration accounts. The Court Receiver 
to take possession of the testator’s property, to convert such as 
does not consist of money or Government securities into money, 
and invest the whole in Government securities. Power to dis­
pose of the property by private contract or public sale. Costs 
of all parties up to decree to be paid out of the estate on scale 
No. 2. 'Reserve further directions.

Attorney for the plaintiff: Baboo M omly JDhur Ben.

Attorney for the defendants: Baboo Gunnesh Ghunder 
Chmider.
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APPELLATE CIYIL.

Before Mr. Justice Mitier and Mr. Justice Maclean.

1878 SHARAT CHUNDBB, BUEMOIT a n d  o t h e m  (D b p e n d a n t s )  v . HUR-
' GOBINDO BURMON am d o t h e r s  ( P l a i k x i i ’p s ) .*

Co-shurers o f Undivided Estate—Assignee o f  Co-sharer, Rights of—Par­
tition under Regulation X IX  o f  lilA —Jiirisdiciion.

I
The plaintiffs and defendants were owners of an undivided estate. Besides 

their share as part-owners, the plaintiffs held some of the estate as tenants 
and some as purchasers from some of their co-sharei's in the estate. The 
whole estate was partitioned under Reg. X IX  of 1814, and on such 
partition the lands which the plaintiffs held as tenants and as purchasers were 
allotted to co-sharers other than those uiidei’' whom the plaintiffs held or from

* Special Appeal, No. 214 of 1877, against the decree of Bahoo Hobia 
Chander G-hose, Second Subordinate Judge of Zilla Mymensingh, dated the 
16th of November 1876, reversing the decree of Baboo Mohendro Nath Roy, 
Munsif of Chowkie Bajitpore, dated the 20fch of Jaimarj 1876.


