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Befoi's Mr. Justice Ainslie and Mr. Justice Bronghton.

jfj^g I n the M.1TTEK OF THE PETITION OF MODUN MOHTJK*
Dec. 10.

~ Penal Cpde ( Act XL V o f  1860J, cl, 9, s. 21 ^ s, Illegal Gratification--^
PiiMic Servant.

f  he manager of a Court of Wards Estate paid into a Bank, carrying on tlie 
treasury business of fclie Government, a 8um of money on behalf of G-ovem- 
ment. JB, a poddiu* in the Bank, demanded and took a I'eward for his trouble 
in receiving the money. On B  being proisecuted and charged under s. 161 
of the Indian Penal Code, ?ield, that although the money might have been 
paid on account of Government, it was on behalf of the Bank, and not on 
behalf of the Government, that the money was received by the accused; 
and that the Poddar wasl servant of the Bank only, and not a public servant 
within the meaning cl. 9, s, 21 of the Penal Code.

T h is  was an application to the High Court: for revision under 
s. 297 o| ilie Criminal Procedure Code.

.I f  appeared that, in June 1875, one Kasi Chundersentj under 
an escort of his own menj a sum of Rs. 1,901, to be deposited 
with the Dacca Branch of the Bank of Bengal, on account of 
a certain estate o f which he had been appointed manager by 
Government. This Branch of the Bank of Bengal was made 
use of by Government, the Bank being in the habit of receiving 
monies paid on behalf of Government; audit was also used aa 
the Government treasury.

On the money above-mentioned arriving at the Bank for the 

purpose of jbeing deposited, one Modun Poddar, a servant of 
the Bank, Refused to receive it unless he previously was paid a 
sum of Rs. 5 for his trouble. Eventually one rupee was paid 
to the Poddar by one Goviuda Chunder Gangooli, one of the 
servants in charge of the money.

The manasjer of the estate complained to the Collector of the 
district, who directed him to lodge a complaint against the 
Poddar for receiving money, other than a legal gratification, for 
doing m  official act, he being afc the time a Poddar of the

* Criminal Motion, No. 202 of 187S, against the order of C, B. CJ-ajrrett, 
Esq., SessioM Judge of Zilla Dacca, dated A e  24th of August 1878.



Government treasury at the Bank, and as snob, a \m
servant.” On the case coming on for hearing, the Deputy lTthk 
M agistrate found that the accused was guilty of the THR^Pmrm 
offence specified in the charge under s. 161 of the Penal 
Code, and directed that he should be fined 80 rupees, or, in 
default, should undergo rigorous imprisonment for one month.

The Poddar appealed to the Sessions Judge, who, however, dis­
missed the appeal, holding that a Poddar of the Dacca Branch 
of the Bank cC Bengal was a public servant, and as such, hav­
ing received an illegal gratification, he had been rightly con­
victed by the Magistrate.

The Poddar thereupon applied to the High Court under 
s. 297 of the Criminal Procedure Code to have the sentence 
and conviction set aside.

Baboo Jugesh Chunder Bey and Baboo Hurri Mohun Chucher  ̂
lutty for the petitioner contended, that the Poddar was one of 
several Poddars in the Bank, all of whom were appointed exclu­
sively by the Khazanchi of the B ank; that no separate Poddars 
were appointed to receive G-overnment remittances | and that, 
under these circumstances, the lower Courts were wrong in 
holding him to be a public servant as defined by cl. 9, a. 21 of 
the Penal Code.

The Junior G-overnment Pleaderj  Baboo Juggadamnd Moo- 
her̂ ee, for Government.

The decision of the Court was delivered by

A inslie, J.—W e are of opinion that the conviction of the 
petitioner under s. 161, Penal Code, is bad in law. The Magis­
trate takes it for granted that a Poddar of the Bank of Bengal 
is a public servant within the meaning of cl. 9, s. 21 of the 
Penal Code. The Sessions Judge has given certain reasons for 
coming to the same conclusion, but neither Court appears to 
have thought it  necessary to consider the point with reference 
to any evidence bearing thereon, and the learned Juniqr Govern­
ment Pleader, who has app^red to support the conviction, is 

unable to show that there isWny.
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1878 The Sessions Judge lias fa llen  into error b y  varying the words
In the of the Act. H e says it was the duty of the prisoner to take

MATTER O ? , m i  -1 -
I’HK Pk'otioh money paid in on account oi (jovernment. Ih e  definition ot a 

public servant, which, if  any, is applicable to this case, runs,
« every officer whose duty it is as such ofiicer to take on behalf
of Government.”

I t may be that the money was paid by the Court of Wards 
manager on account of Grovernment; but it was on behalf of the 
Bank, and not on behalf of the Government, that It was taken by 

the accused. Ho was the servant of the Bank, and if he had in 

any way failed in his duty, any consequent loss would have 
fallen upon the Bank, and not upon the Government, which, 
in making this deposit, was dealing with the Bank as any other 

couatifcuent might have done.
The conviction and sentence are set aside. The fine, if paid, 

is to be refunded.

'Conviction set aside.
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Before Mr, Justice Jackson and Mr. Justice McDonell.

1878 I k thb mattbb or the Pjetition oj? MACKENZIE v, SHERE BAHDOOK 
Nov. 28. SAHI^

Possessmi—Bvttmra Prdceedings—Possession given hj Ameen, Effaci of-^  
Cfimiml Procedure Code (Act X o f  1872), s. 580.

The possession given by an ameen in a biitwara proceeding is simply one 
of owiiersiiip and not of occupancy. Such po,saossion cannot, therefoi-e, in 
pi’ocecdiuga tindei’ a. 530 of the Code of Ofiminal Procedure, be held to 
oust tenants #JupjiDg lands previous to such delivery of posse|sion,

T he petitioner in this case had obtained leases of two res­
pective plots of land, part of the joint and undivided estate of the 

respoudent and certain other co-proprietors. A  partition was 
Afterwards effected between these proprietors, and a portion of the

* Ci'iminil Motion, No. 198 of 1878, against the orders of 0. P. Worsley, 
Esq., Magistrate of Mujsufferpore, dated tl^lSth Septfi&ber 1878.


