
^  1878 Then again the learned Ju dge  appears to think fchat because 
was proved to have been received by  the present phiin- 

^ «• tifij or liis preJecessora, since the deei'ee o f  1863 waa passed,
Gowook. lie is entitled to assume that the defendants are no longer the

plaintiff’s tenants. B ut here again we think he was clearly 
w rong. So long as the relationship o f landlord and tenant luis 
once been proved, the mere non-paym ent o f  rent, though for 
many years, is not enough to show ihat the relationship lias 
ceased to exist. The defendant is bound to show that it has 
ceased by some affirmative p r o o f ; and more especially in a case 
o f  this kind, where the defendants do not expressly deny that 
they still continue to hold the lands in question.

I t  may be, however, that there are som e portions o f  the 
evidence which here, in special appeal, we have not had an 
opportunity o f  examining, or o f  appreciating at its due weight, 
and this consideration induces us to send the case back for 
re-trial, having regard to the foregoing obsei'vations.

So far as we can see at present, there is no reason w hy the 
plaintiff should not be entitled to recover the rent which he 
claim s; but we think it safer on the whole to remaud the case 
for re-triul.

The coats will abide the result.

Case remanded.
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Before Mr. Justice AinsUe and Mr. Justice Madtian.

3878 I s  t h e  m a t t e k  o f  DOYAL xMISTKEE v . KUPOOli CllUND
Sept. 4, AND OTHURS.’"

Act X I  of lS6o, s. 2\~No7i’ apjmiiru‘ua: o f  Defmlani's Pleader at hearing-~-
“  EtjHirte" Decree—Application fo r  rekcuriiig—Depout o f  Debt and

There is uothhig in the lii'stpart of tt. 21 of A(3t X I  o f 1865 showing 
that iui iipplicatioii in accorduiioe with that; portion of the section in lintifed 
to the iirst occasion m  which a (.leletuliint puts in an appeanmce to a Kuit.

Where, therefore, a case is ailjonruGcl from the date fixed in fcho summons to 
any later date, and on such later date a dcfetuiaut in prev-entod by mlHakiit

* Ibulc, No. 766 of 1878, iigaiiisfc an expurte judgment of Baboo P. N. 
Baniietjec, -Judge of tha Bunkipore (jourt of iSmall Oauaos, (lilted 8tli 
March 1878,
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cause from appeai'ino;, and in default of such appearance an e:t parte decree 
is given against hita, he may apply under the first part of s. 21 for an order to 
set aside such decree.

I t  appeared that one Kupoor Chuud had been sued in tlie 
Baiikipore Court of Small Causes by one D oyal Chuud for 
the sum of E s . 279, for goods sold and delivered ; and that on 
the case coming on for )iearing (an adjournment having once 
been allowed), neither the defendant nou lua vakeel, nor his wit­
nesses were present in Court, and the Judge thereupon decided 
the case ex purte in the following words :— “  The defendants do 
not appear to contest the claim ; the first defendant has put in a 
Takalatnamah, but his vakeel is not forthcoming. The defendants 
are proved to have taken fruits from the plaintiffs, and to owe, 
therefore, the sum of B s, 279 ; the case is accordingly decreed 
ex parte with costs.”

On the same day on which the case was so decided, viz., on 
the 8th day of March 1878, tiie defendant applied to the 
Court to set aside the ex parte judgment, setting forth good 
and valid reasons for his non-appearance. B ut the Judge 
declined to entertain the aj)plication, on the ground that the 
amount of the decree with the costs thereon had not first been 
deposited. The defendant thereupon applied to the H igh Court.

On the 8th July 1878, M r. Bandel for tlie petitioner obtained 
a rule calling upon the plaintiffs to show cause wliy the order 
o f the Judge of the Small Cause Court at Patna, dated 4th 
April 1878, should not be quashed, and wliy he should not be 
directed to rehear the suit on its merits?

The rule came on for hearing on the 4th September 1878.

1878

I n thh!
MAT'i'ICU OF

D o y a l

MlSTiiEB
■V.

EnpooK
C h u s d .

Moulvie Mahomet Yus off appeared to show cause against tlie 
"rule. The defendant having* filed a vakalatnamah, it cannot be 
said that the suit was an ex parte one ; when he once put in an aj)- 
pearance and failed to attend when the suit came on, he cannot, 
under such circumstances, rely on s. 21 of A c t X I  o f 1865 ; 
but if he does so rely, he is bound to pay into Court the amount 
of debt decreed against him and the costs occasioned in obtain" 
ing the decree.
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1878
In TFiic 

biatthu m 
T ) ( i y a l . 

M j s 'i ' r k b

V.
I C i i P o o t i

Ch u sd .

Mr. Sandel, in support o f the rule, was not called upon.

Tlie decision of i.he High Court was delivered by ,

A in b lie , J. ( M a c le a N j  J ., concurring) :— On tlie 8th day of 
Mfircb 187 8 a decree was made by the Small Cause Court of 
Patna for 270 rupees in a suit by D ’oyal Mistree against 
Kupoor Chund and another. The decretal order is in these 
words : — The case is accordingly decreed ex pnrte with costs.”' 
A n  application for rehearing was made on the ground that the 
defendants’ 5)leader had been unable to attend Court at the time 
when the suit was heard. On that the Judge makes an order, in  
Tphich he states that “  this case was not decided ex 'parte under 
8. 100 of the Civil Procedure Code; the defendant applying for a 
new trial had put in a vakalatnamah; he only did not appear 
when the case was called on for hearing.”  H e then goes on to- 
say, that as the defendant did not pay iu the amount of the 
decree with his application for a new trial, he as unable to 
entertain it. H e , therefore, holds “ that the application does not 
fall under the first part of s. 21 of the Small Cause Court 
A c t , and that it falls under the second part of that sec- 
tiou, and as the applicant has not complied with the condition 
required by the A ct he is unable to deal with the case.” 
The c^uestion now before us is, whether in fact the case doea 
not come under the first part of the section, and whether the 
Small Cause Court, uuder a misapprehension, has not refused 
to exercise jurisdiction and detennine whether the defendant 
was prevented by sufficient cause from appearing when the suit 
was jieard. It is unnecesBary to nol-ice the dificrepaiicy between 
the terms of the decree and the decision of the Judge on the 
subsequent !ip{)lication ag to the case being e.x parte or not. 
W e  think that tlie Jndiie was in error in holding that this was 
not a case coming within the description of cases decided e.t 
parte, and that, therefore, he had no jurisdiction to deal with it 
under the first part of a. 21. That section aays :— I f  it shall bo 
])roved to the Ka,ti6ractioiii o f the Court that the summons was 
not duly served, or that tho defendant was prevented by any 
sufHcient cause from appearing when tho suit was heard, the' 
Court shall pass an order setting aside the deci'cc, cto.”



It  does not appear from these words that the legislature 
intended to limit tbese provisions to the first OGcasion ou which

M A ’i 'T IC IlO F

the defendant luive put in appearaace, but i t  seem s to  us Doyal
. . .  . .  ,  . ,  .  ,  M i .STR1£1Sthat if a case is adjourned from the date fixed in the summons  ̂ v.

to any later date, and on such later date the defendant is pre- Chujjd.
vented by sufficient cause from appearing, he may make an 
application under that section. Section 100 of the new Civil 
Procedure Code must be read with s. 98, and when so read it 
appears to be exactly conaonant with the provisions of s. 21 of 
the Mofussil Small Cause Courts Act.

But the matter is not new. A  similar case (1) came before 
M r. Justice Paul on the Original Side of the Court. In that 
case counsel appeared, but the defendant was not in Court on the 
day ou which the case was called on, and his counsel had not 
been instructed, and withdrew from the ca se ; the learned 
Judge there held that the fact that the defendant had answered 
to the summons and had engaged counsel^ did not deprive him 
of the right to make an application to the Court under s. 119 
to set aside the judgment passed, as an ex parte judgment.

W e  must, therefore, set aside the order of the Judge of the 
Small Cause Court, and direct him to exercise the jurisdiction 
vested in him by the first part of s. 21 of the Mofussil Small 
Cause Courts A ct, aud determine whether the defendant has 
shown sufficient cause for his non-appearance at the time when 
the suit was heard. The petitioner is entitled to his costs.

Rule absolute,

(1) The Adminisiraior General o f Bengal v. Lah Dyuram Das  ̂ 6 B. L.
K., 688.
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