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1878 Then again the learned Judge appears to think that because

1‘%}‘3&)&@-‘* no rent was proved to have beeu received by the present plain-

2 tiff, or his predecessors, since the decree of 1863 was passed,
ABDOOT

Gusroor.  he is entitled to assume that the defendants are no longer the
plaintiff’s tenants, DBut here again we think he was clearly
wrong. So long as the relationship of landlord and tenant has
once heen proved, the mere non-payment of rent, though for
many years,is not enough to show ihat the relationship has
ceased to exist. The defendant iz bound to show that it hag
ceased by some affirmative proof; and more especially in a case
of this kind, where the defendants do not expressly deny that
they still continue to hold the lands in question,

It may be, however, that there are some portions of the
evidence which here, m special appeal, we have not had an
opportunity of examining, or of appreciating at its due weight,
and this consideration induces us to send the cnse back for
re-trial, having regard to the foregoing observations,

So far as we can see at present, there is no reason why the
plaintif should not be entitled to recover the vent which he
claims; but we think it safer on the whole to remand the case
for re-trial. |

The costs will abide the result.

Case remanded.

Before Mr. Justice Ainslie aund Mr. Justice Muclean.

1878 Is tae matrer or DOYAL MISTREE ». KUTOOR CHIUND

ARD OTHLRSY

Aet X1 of 1885, s. 21— Non-nppewrance of Defendant’s Pleader af hearing —
“ L parte” Decroo— Application for rekeuring— Deposit of Debt und Costa,

There is nothing in the first purt of ¢ 21 of Aot XI of 1865 showing
that an application in aceordance with that portion of the section iy limited
to the first occasion on which a defendant puts in an appearance to a suit.

Wheve, therefore, a case is adjourncd from the date fixed in the summons to
any later date, and on such later date a defendant iy prevented by suflicient

* Rule, No. 766 of 1878, against an ex purte judgwent of Baboo P. N,
Bannerjee, Judge of the Baukipore Court of Bmall Cuuses, dated 8th
March 1878,
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cause from appearing, and in default of such appearance an ex parfe decree
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is given against him, he may apply under the first part of 5.21 for an order to Iy pux

set aside such decree.

It appeared that one Kupoor Chund had been sued in the
Buankipore Court of Small Causes by one Doyal Chund for
the sum of Rs. 279, for goods sold and delivered ; and that on
the case coming on for hearing (an adjournment having once
been allowed), neither the defendant nov his vakeel, nor his wit-
nesses were present in Court, and the Judge thereupon decided
the case ex parte in the following words :— Lhe defendants do
not appear to contest the claim ; the first defendant has put in a
vakalatnamah, but his vakeel isnot forthcoming. The defendants
are provefi to have taken fruits from the plaintiffs, and to owe,
therefore, the sum of Rs. 279; the case is accordingly decreed
ex parte with eosts.”

On the same day on which the case was so decided, viz., on
the §th day of March 1878, the defendant applied to the
Court to set aside the ex parte judgment, setting forth good
aud valid veasons for his non-appearance. But the Judge
declined to entertain the application, on the ground that the
amount of the decree with the costs thereon had not fivst been
deposited. The defendant thereupon applied to the High Court.

On the 8th July 1878, Mr. Sandel for the petitioner obtained
a rule calling upon the plaiutiffs to show cause why the order
of the Judge of the Small Cause Court at Patna, dated 4th
April 1878, should not be quashed, and why he should not be
directed to rehear the suit on its merits?

- The rule came ou for hearing on the 4th September 1878,

Moulvie Mulomet Yusoff appeared to show cause agaivst the
yule. The defendant baving filed a vakalatnamah, it cannot be
said that the suit was an ex parte one ; when he once put in an ap-
pearance aund failed to attend when the suit came on, he cannot,
under such circumstances, rely on s. 21 of Act XTI of 1864
but if he does so rely, he is bound to pay into Court the amount
of debt decreed against him and the costs oceasioned in obtain-
ing the decree.
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Mr. Sandel, in support of the rule, wag not called upon,
The decision of the High Court was delivered by

Arxsuie, J. (Macreay, J., concurring) :—On the 8th day of
March 1878 a decree was made by the Small Cause Court of
Patna for 279 rupees in a suit by Doyal Mistree against
Kupoor Chund and another. The decretal order is in these
words :— The case is accordingly decreed ex porte with costs.”
An application for rehearing was made on the ground that the
defendants” pleader had been unable to attend Court at the time
when the suit was heard. On that the Judge makes an order, in
which he states that *“this case was not decided ex parte under
8. 100 of the Civil Procedure Code; the defendant applying for a
new trial bad put in a vakalatnamah; he only did not appear
when the case was called on for hearing.” He then goes on to
say, that as the defendant did not pay in the amount of the
decree with his application for a new trial, he was unable to
entertain it. He, therefore, holds ¢ that the application does not
fall under the first part of s. 21 of the Small Cause Court
Act, and that it falls under the second part of that sec~
tion, and as the applicant has not complied with the condition
required by the Act he is unable to deal with the case.”
The question now before us is, whether in fact the case does
not come under the first part of the section, and whether the
Small Cause Court, under a misapprehension, has not refused
to exercise jurigdiction and determine whether the defendant
was prevented by sufficient cause from appearing when the suit
was heard, It is unnecessary to notice the diserepancy between
the terms of the decree and the decision of the Judge on the
subsequent application as to the case being ex parde or not,
We think that the Judge wasinerrorin holding that this was
nob a case coming within the desceription of cases deeided ex
parte, and that, therefore, he had no jurisdiction to deal with i
under the first part of s, 21, That section says :—¢ If it shall be
proved to the satisfaction of the Conrt that the summons was
not duly served, or that the defendant was prevented by auy
suflicient canse from appearing when the suit was heard, the
Court shall pass an order setting aside the decree, ote,”
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It does not appear from these words that the legislature
intended to lunit these provisions to the first occasion on which
the defendant might have put in appearance, but it seems to us
that if a case is adjourned from the date fixed in the summons
to any later date, and on such later date the defendant is pre-
vented by sufficient cause from appearing, he may make an
application under that section. Section 100 of the new Civil
Procedure Code must be read with s. 98, and when so read it
appears to be exactly consonant with the provisions of s. 21 of
the Mofussil Small Cause Courts Act.

But the matter is not new. A similar case (1) came before
Mr. Justice Paul on the Original Side of the Court. In that
case counsel appeared, but the defendant was not in Court on the
day on which the case was called on, and his counsel had not
been instructed, and withdrew from the case; the learned
Judge there held that the fact that the defendant had answered
to the summons and had engaged counsel, did not deprive him
of the right to make an application to the Court under s. 119
to set aside the judgrent passed, as an ex parte judgment.

We must, therefore, set aside the order of the Judge of the
Small Cause Court, and direct him to exevcise the jurisdiction
vested in him by the first part of 5. 21 of the Mofussil Small
Cause Courts Aect, and determine whether the defendant hag
shown sufficient cause for his non-appearance at the time when
the suit was heard. The petitioner is entitled to his costs.

Rule absolute.

() The Adminisirator General of Bengul v. Lalu Dyaram Das, 6 B. L,
R., 688.
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