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attempt to enforce that instrumeut. It  seems to me it clearly_ _ _ _ _ _ _ _
was such an attempt to enforce the instrument as under art.
93 obliged plaintiff to bring Ms suit wltlnn three years of such 
attempt. I t  is not necessary for the purposes of that article 
til at the person who is to profit by that instrument should seek to 
obtain the entire fruits of it. I t  is quite enough in ray opinion 
if, having obtained the instrument, he seeks to place himself in 
an advantageous position which but for the instrument he could 
not occupy. I t  clearly was the first advantage that M r. Pogose 
could take by the enforcement of that instrument to have him­
self placed on the record of the appeal, in order to be benefited 
by the final decision if the appeal were dismissed. I  think, 
therefore, that when he made that ajjplication, he attempted to 
enforce that instrument, and that the suit ought to have been 
brought within three years from the date of such attempt. On 
this ground I  think that this appeal ought to be dismissed with 
costs.

Appeal dismissed.

Before Mr, Justice Jachon and' Mr. Justice Tottenham, 

CHAMPABATY (P iA iN T ir p )  v. BIBIJIBUN a n d  a n o t h e r  ( D e f e n d a n t s ) . *

Stamp Duty—Penalty, Tender of—General Stamp Act ( I  o f  1869J, 
sched, u, arts. 5, 11.

An Appellate Court lias no authority to direct tte reception of fln nn- 
Btamped document to wliicli the provisions of s. 20 of the Stamp Act (XVIII 
of 1867) apply, unless tlie amount of stamp duty and presmbed penalty 
was tendered wlien the document was first ofiered in evideace and rejected.

T h is  was a suit to recover Ks. 7 ,729-12-3, principal and inter­
est, due on the basis o f a chitta of deposit o f money. The chitta 
was as follow s:

i s r s

May SO,

* Kegular Appeal, No, 36 of 1877, aga'mst the decree of Bnhoo /Mothoopur 
Bath Goopta l^oy Bahadur, First Subovdinate Judge of Zilla Bhagdpore* 
dated the I4th of November 1876,



Chitta for rupees 6,100 given by Maha Chandji and auo- 
CiiAMPAB.vrr ther to Mussamut Anabuti aud another, dated 1930 Sumbut.

rt §-a-S.
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Chitta given in ■writing to Anabutv and Jojkali, on interest at 12 annas per 
cent., for Sumbut 1930.

The 4t]i Bjsack : sum of Company’s rupees 400 in 
cash, through Gobindram Moktear on accovmt of lasur 
Dutt Jha .. ... ... ... 2,400 0 0

The 22nd Bysack or 8th Bysack Sooili; sura of
Company’s rupees three thousand and seven hundred 
in cash, through Gobindram Kam l i ‘3. 300 (illegible)
Mokhun Lall ... ... ... ... 3,700 0 0

Oil behalf of the defendant it was contended, inter alia, that 
this document not being stamped could, not be received in 
evidence.

The Court of first insfeanciB finding on the facts that the 
defendant with whom the raoney was alleged to have been 
deposited was not a banker, and further that the money was 
deposited, as was apparent on the face of the chitta, througli 
other persons than the plaintiff, held that the document could 

- not come under the general exception section of the Stamp A ct  
( X V I I I  of 1869). It further found that the document being in 
the nature of a memorandum admitting a debt should have been 
engrossed on a stamp paper of one anna; that the plaintiff? 
had not, as a matter o f fact, offered to pay the stamp duty 
aud penalty ; that even if  this had been done they could not have 
been received, there being no evidence to show that the docu­
ment had been written upon plain paper without any intention 
to evade stamp d u ty ; aud that the compact between the parties 
haviug been reduced to writing, the plaintiff, on the authority 
of the following rulings, was precluded from proving his claim by 
(iral evidence; Monmohinee Dossee v. Bishenmoyee D m ee  (1 )

(1) 7 W .E . ,  112,



and Sheikh Rahomatnlla v. SanuUilla Kaijchi (1), For tliese 1878 
reasons the Court dismissed the suit. Champabatt

T h e  plaintiff thereupon appealed to the H igh Court,

Baboo SemcJiunder Banerjee for the appellant.
Baboo Rashbehan/ Gkose for the respondents.
The judgm ent of the Court was delivered by

J a c k s o n , J.— In this case the plaintiff sued upon an iostrii- 
ment called a chitta, which purported to acknowledge the receipt 
of money repayable with interest at 12 annas per cent. This 
instrument being tendered in evidence, the Court below held it 
could not be received, because it was unstamped. The Subordi­
nate Judge was of opinion tliat it was an instrument of the kind 
on which stamp duty of one anna was payable^ and that the said 
stamp not having been affixed at the time of the execution, 
it could not be affixed afterwards, and aa the plaintiff was in his 
opinion debarred from proving by oral evidence a contract 
which had been reduced to writing, he dismissed the suit in toto.

In  appeal it is contended that this instrument is not one o f  
the kind \Thich ought to be stamped with one anna duty, but of 
a kind coming under art. U  of the second schedule of the 
G-eneral Stamp A c t, so that the proper stamp duty was 8 annas, 
which mig;ht have been afterwards received on payment o f th^ 
proper penalty. The simple answer to that contention is, that^ 
assuming for the sake of argument that the instrument canje, 
properly under the l l t h  article o f schedule ii, the amount of 
fetamp duty and the penalty were not tendered. It has been 
held by this Court on former occasions (2), that where that ha^
Ke§n so, the Appellate Court has no authority to direct the 
reception of the instrument on a subsequent tender of the amount.
!W e have only to consider whether the instrument was properly 
refused., In our opinion it was properly refused. The appeal 
is, therefore, 4i^»aiss,ed vyitb costs.

dismissed.

(1) 1 B. L. R.J F. B., 58, Alt 79; (2) See Gffmp$nhG4
S. C,, 10 W , H., F. B,, 51, at p. 63, Nmdkl,^ T W. Bn 439,. ,  ̂ '
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