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with reference to this person. To hold the contrary would be
a manifest hardship. We understand from the observations of
the Deputy Commissioner, that the Recorder never sits as an
Insolvent Court at Akyab; and prisoners, therefore, in the eivil
jail in Akyab, if they cannot apply to the Deputy Commis-
sioner, are in a worse position than other prisoners for debt
under the new Code. The result would, in fact, be, that they
would always have to stay out their full time in jail, an appli-
eation to the Recorder sitting at Rangoon being practically
impossible,

The decision of the Bombay Court in Bombay Crown Cases,
vol. vil, p. 6, referred to by the Judicial Commissioner, turns upon
the construction of the words ““in any way affect” as used in the
24 and 25 Viet,, ¢. 67, 5. 42. Words of this kind must be con-
strued with reference to the general provisions of the Act of
which they form a part. The decision of the Bombay Court
can scarcely, therefore, throw any light upon the construetion of

Act X of 1877.
FULL BENCH.
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Before Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, Mr.
Justice Markby, Mr. Justice Ainslie, and My, Justice . Mitler.
GUNI MAHOMED (Derespant) v. MORAN (Pramvrier).*

AND
DOORGA PROSHAD MYTSE sxp avorner (Derespansts) v, JOY-
NARAIN HAZRA (Pramtire).f

Co=Sharers of Land— Arrangement for separate Payment of Rent—Separate

Sults for Arrears of Rent—Evidence of Arrangement—Suit for Kabuliat

we Cancellation of Original Leuse, Presumption as to—Enhancement— Beng.,
Aet V111 of 18G9, ss. 2, 20.

‘Where it has been arranged between the co-sharers of an estate and their
tenant, that he shall pay each co-sharet his proportionate share of the entie
rent, each eo-sharer may bring a scparate suit against the tenant for such
proportionate share.

¥ Appeal under s 15 of the Letters Patent against the decree of
Mr. Justice \White, dated the 8rd July 1877, made in Special Appeal No, 1713
of 1876.

t Appeal under 8. 15 of the Letters Patent against the decree of Mr.
Justice Prinsep, dated the §th July 1877, made in Special Appeal No. 2601
of 1876,
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In the absence of such an arrangement no such suit can be maintained.

Such an arvangement way be evidenced either by direct proof, or by usage
from whicl its existence may be presnmed, and is perfectly consistent with
the continuance of the oviginal lease of the entire tenure.

But an arrangement of this natnre will not enable one co-sharer to sue the
tenant for a kabuliat, for a co-sharer who obtaing a kabuliat is bound at the
request of the tenant to give him a pottalt upon the same ferms, and the
grant and acceptance of a bmdm« lease of any separate share cannot exist
contemporancously with tle oxmmal lense of the entire tenure,

The cancellation and determination of the original lease ought not to be

presumed from the mere fact of a separate payment of rent to one or more
of the co-sharers.

One co~sharver cannot enhance the rent of his share, such an enhancement
being inconsistent with the continuance of the lease of the entire tenure,

THE facts of these cases are sufficiently stated in the follow-
ing referring order:—

Garra, C. J.—As the question in each of these cases is of
a somewhat similar character, and seems to depend upon the
game principle, and as on looking into the authorities there
appears to be some difference of opinion in this Court upon the
subject, we think it right to refer both cases to the decision of a
Full Bench.

In Letters Patent appeal No, 1713 of 1876 the suit was
brought by an jjaradar against a ryot for a kabuliat at a certain
rent. The plaintiff had taken an ijara for a term of years of a
moiety of an undivided estate. The defendant was the tenaut
of a nunker jote within this estate at a rental of Rs, 16-8, and

it has been found that, for some years before the suit, he had"

been paying Rs. 8-4 separately to Ramanand and Anando-
moyee, who were the owners of one moiety of the entire estate,

The lower Court held that, as he had thus paid a separate
rent to the plaintiff’s lessors, the plaintiff was entitled fo sue
him for a kabuliat, and decided accordingly ; which decree was
upheld by Mr. Justice White. The case of Ramanath Rekhit

. Chand Hari Bhuya (1) is an authority in favor of that

posmon' and the case of Saratsundari Debi v, Watson (2)
seems opposed to it.

() 6 B.L:R, 356; 8.0, 14 W.R, (2)2B.L.R,A C,16%8, c,u
432,  W. R, 26,
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In the Letters Patent Appeal No. 2601 of 1876 the suit wag
brought by an ijaradar of a one-third share of an undivided
estate to recover, at an enhanced rate, one-third of the rent of
a tenure held by the defendant within that estate.

It was found that the tenant had for some time been paying
his one-third share of rent separately to the plaintiff’s Jessors,
and the Subordinate Judge held that there was nothing to
prevent the plaintiff from enhancing his share of the rent by
a separate suit, inasmuch as his eollections had been separate.

In special appeal we find that it was held by Kemp and
E. Jackson, JJ.—Dookhee Ram Sircar v. Gowhur Mundul (1)
that a suit to enhauce a separate share of the rent of an
undivided estate will not lie. The suit should be to enhance the
entive rent of the estate; see also Haradhun Gossamee v. Bam
Newaz Missery (2), per Kemp and Glover, JJ.

The questions -which we refer for the opinion of the Full
Bench are: ‘

1st.—Whether the ijaradar of a co-sharer of an undivided
estate, who has made separate collections from the tenant of the
whole estate in respect of his share, can sue to obtain a kabuliat
at an enhanced rent for his share of the tenure, the other co-
sharers not being made parties to the suit?

2nd.~\Whether the ijaradar of a co-sharer of an entire
tenure, who has for some time realized his rent separately in
respect of his share, can sue to enhance the rent of that share
separately without joining the other co-sharers of the tenure?

It was arranged that"both these appeals should be argued
together,

Baboo Tarinikant Bhuttacharji for the appellant in the fivst
suit.—The only case in favour of the contention that-snch a suif
as thig will lie is. that of Ramanath Ruakhit v, Chand Ilari
Bhluya (3),in which Panl, J., says, that he has no doubt that the
proprietor of a fractional share of an undivided estate can sue’
for a kabuliat, his action being simply one intended to put upon
paper & separate engagement and contract already existing be-

(1) 19 W. R, 307. @) 17 W.R., 414,
(3) 6 B. L. R, 356; 8, C, 14 W. R, 452,
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tween himself as landlord and the defendant ag tenant, On the
other haud, in Saratsundari Dabi v. Watson (1), it was de-
cided, that a person entitled to a fractional share of an undi-
vided estate, though he receives a definite portion of the rent from
the tenant or ryot, is not entitled to maintain a suit for a sepa-
rate kabuliat in respect of such undivided share, The case of
Udaya Charan -Dhar v. Kuli Tora Dasi (2) is to the same
effect. Under s 20 of Bencr Act VIII of 1869 if a ryot finds
his land wuprofitable he may relinquish it, but he must relin-
quish the whole, he cannot retain a part. Now the effect of a
kabuliat would be to bind the tenant ; he might be willing to
relinquish, but he would be bound as to a part of the land by
the kabuliat, and therefore could not take advantage of this
section—~aroda Soonduree Debee v. Hazee Mahomed Mundul (3).
Another difficulty is, that as there ean be no sunit for a kabuliat
without & previous tender of a pottah, and as according to s. 2
of Beng. Act VIIIL of 1869 the boundaries of the land must

be distinguished in the pottal, it would be impossible to follow

the provisions of the section where the lands are joint and
undivided.
As to the second question referred, it Mas been decided that

a single co-sharer cannot bring a separate suit for his share of
the rent, and that the rule applies with greater force to cases of

enhancement : Bhyrud Mundul v. Gungaram Bonnerjee (4), Hura-
dhan Gossamee v. Ram Newaz Missery (5), and Baj Chunder
Mojoomdar v. Rajaram Gope (8). So it has been decided, that a
suit by one of several joint proprietorsfo recover a certain pro-
portion of rent, which he alleges is payable by the defendants in
respect of lands occupied by them, will not lie unless the plaintiff
either proves that the defendants have paid ﬂ}&llf rent to-him
separately, or proves an express agrebmeut on their parts to
pay to him separately. The early case of Mohammed Singh v.
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(1)213 L. R, A. C, 159; 8. C, 11 (4) 12 B. L R, 290 note; S (Ju,{

W. R, 25. . ITW.R;, 408,
. (2) 2B.L.R, Ap,52;8.C, 11 W, . (6) Ibid, 414,
R,39. . (6)22 W.R, 384
(3) 5 W. &, Act X, Rul., 75, (") 1 W.R., 253, -
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an owner of a fractional share of an undivided estate, as to
whose share there is no doubt, can sue for his share of the rent,
was expressly dissented from by Kemp and L. S. Jackson, JJ.
in Ramjoy Singh v. Nagur Gazee (1), The Full Bench case of
Indar Chandra Dugar v. Bindaban Dilara (2) also shows
that such a suit as this will not lie. [Garra, C. J.—The ques-
tion is whether there has been a binding agreement between the
parties. Suppose, that instead of one co-sharer suing, all had
sued, could the tenant have said that there had been a misjoin~
der of parties?] The pdyment of rent to each of the co-sharers
separately is presumptive but not conclusive proof that the
original contract has been dissolved and a new contract substi-
tuted: Amoo " Mundul v. Shaikh Kamalooddeen (3), Indar
Chandra Dugar v. Bindabun Bilara (2). Evenil a tenant who
has a kabuliat holds over after his term has expired, he cannot
be sued by eachof the co-sharers sepavately: Tara Chund
Bonnerjee v. Ameer Mundul (4).

Baboo dmerendronath Chatterjee for the respondent. The.
question is, whether a suit will lie by a co-sharer for a
fractional share of rant. There is no doubt according to the
decisions that where rent is paid separately one co-sharer can
sue for his share without joining the other co-sharers, Now if
a suit will lie for rent, a suit will equally lie for a kabnliat,
Upon that point there are no decisions besides the case of
Ramanath Rakhit v. Chand Hari Bhuye (5). It is for the
advantage of the peasautry in this country that suits for kabuliats
should be  encouraged. Section 10 of Beng., Act VIII of
1869 provides that every person who grants a pottah shall
be entitled to receive a kabuliat. If the tenant has been
paying vent separately, what hardship is there if he is
asked to execute a kabuliat. [Ganrrm, C. J.~Is it not a
contract inthe future?] IXe can relinquish. [Arnsrim,J —Yes

. by giving up the whole of his tenure] The landlords cannot

(1) 5W. R, Act X, Rul, 68.  * (4) 22 W. R, 394,
(‘2) 8 B- Il. Ra-, 25] ; S- C., 15 YV. (5) 6 Bv Ll R-n 356; S- Gwy 14 Wa 1{"
R, F. B, 21 ‘ 432,

(8) 1 G, L. R., 248,
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eompel the tenant to continue his occupation: Hills v, Ishore
Ghose (1). The possession of the ryot is not altered ; he has
been paying rent under an oral agreement which is reduced
into writing by his taking a kabuliat. The case of Jugadambe
Dastv. Haran Chandra Dutt (2) shows that where co-sharers
are not interested they need not be joined as parties, Ifa tenant
executes a kabuliat he can relinquish the whole land; if he does
not execute he cannot 1el1nqulsh part. So that if he gives a
kabuliat to one shareholder he is not prejudiced.

Baboo Umakali Mookerjt for the appellants in the second
suit in reply.

" The opinion of the Full Bench was delivered by

Garty, C. J—We think that both questions referred to us
should be ausweéred in the negative. They both depend upon
similar considerations, and must be governed by the same
prineiples.

"~ We understand that in both cases the entire tenure was
originally held by the tenant under all the co-shavers at an
elitive rent 5 but that, by some arrangement amongst themselves,
congented to by the co-sharers on the one hand, and by the
tenant on the other, the latter had been in the habit of paying
a portion of the rent of each co-sharer in respect of lis separate
share,

Such arrangements are by no means unusual, and they may
be evidenced either by direct proof, or by usage from which
their existence may be presumed. But'in either case they are
perfectly consistent with the continuance of the ovigiual Jease of
the entire tenure ; and the same consent of all the pfu'txes, by
which the avlaumement was originally created, may ; af any time

put an end to it,

So long as it continues, however, it has been constantly held
in this Court, and must be consulered now as wet | establishied
law, that each co-shmer may: blma a separate suit against the
tenaut for his shave of the rent. »Butin the absance of suehan

(1) Wi Ry, $pl. Noy 131.
(26 B. L. R 526 - 8.0, 10 W. &, 198,
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arrangement, it is equally clear that no such suit can be main~
tained, See Ganga Narayan Das v. Saroda Molun Roy Chow-
dhry (1), Sree Masser v. Crowdy (2), Dinobundhoo Coondoo
Chowdry v. Dinonath Mookerjee (3) and Mussamut Lalun
v. Hemraj Singh (4).

But a suit for a kabuliat under such circumstances by one:
co-sharer against the tenant is a very different thing from a suit
for arrears of rent. The separate suit for arrears, ag we have
already said, is pexfectly consistent with the continued existence
of the original lease of the tenure. A kabuliat, by which an
entively new and separate tenancy is created, is obviously
inconsistent with it. A suit for arrears deals only with the past,
A suit for a kabuliat binds the tenant in the futare. In factit
is binding upon both parties, because the co-sharer who obtaing
a kabuliat i3 bound at the request of the tenant to give him
a pottah upon the same terms, and the grant and acceptance of
a binding lease of the separate share cannot exist contempora-
neously with the original lease of the entire jote. Thisis quite
in accordauce with the view of Norman, Acting C. J., and
Dwarkanath Mitter, J., in the Full Bench case of Indar Chan-
dra Dugar v. Bindabun Bihara (5), in which Mr. Justice
Mitter points out the distinction between a mere separate pay-
ment of rent to a co-sharer, and a claim for a kabuliat as to the
separate shave. (See Saratsundari Debi v. Watson (8).

The only authority to the contrary appears to be the decision
of Bayley and Paul, JJ., the case of Ramanath Rakhit v,
Chand Hori Bhuya (7), but it is not clear {rom that case, whether
the tenure had ever been held at an entire rent; and at any rate ,
the distinetion between a separate payment of rent by arrange-
ment, and a binding lease of a separate shave, does not seem to
have been considered.

Of course if the original lease of the enfire tenure is can-
celled, or put an end to by the consent of all the parties, the

(1) 8B.L.R, A C, 230; S.C, (5) 16 W. R, 2l.

12 W. &, 30. " (6) 2B.L. R, 8. C,159; 8. 0, 11
() 15 W. R., 243. W. R, 25,

(3) 19 W. B, 168. (7) 6 B. L.R. 356; 8. C, 14 W. R,,
(4) 20 W. R., 76, 432, o
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co-sharers and the tenant are at liberty to enter into dny fresh
contracts which the law allows; but no Court of Justice ought

to presume such a cancellation or determination of the lease, -

from the mere fact of a separate payment of rent to one or more
of the co-sharers.

The right of one co-sharer to enhance the rent of his share
separately must be governed by the same principles as his right
to a kabuliat

The  Rent Law in our opinion does not contemplate the
enhancement of a part of an entire rent; and the enhancement
of the rent of a separate shave is inconsistent with the continuance
of the lease of the entire tenure,

In each of the special appeals therefore, 1713 and 2601, the
judgment of the lower Appellate Court and of the High Court
will be set aside, and the plaintiff’s suit in each case will be dis-
migsed, with costs in all the Courts.

APPELLATE CIVIL.

e et

Before Mr. Justice L, S. Juchson and Mr., Justice Totienham.

NARAIN CHUNDER (Pramrier) v. TAYLER asp ormens
(Drrsnpants).®

Seltlement by Revenue authorities—Right of . Suit— Limilation— Effect of
Order under Act 1X of 1847.

Although o settlement made by the Revenue authorities under Act IX

of 1847 is final, the fact of such settlement will not preclude a proprietor from
geeking in a Civil Court to establish his right to the lands so settled,

In suits instituted by o purchaser to recover possession of an estate soid for-
arrears of Government revenue due in respect of siich estate, the period of
limitation cannot be caleulated, under any circumstances, from a day anterior,

to the date of purchase. -

THIS was a suit for possession of Turuf Hossainpore in Par-
ganna Kaljote, and for wasilat. The plaint stated that the
lands in dispute were perxna,uently settled in 1793, and that,
at the time of the revenue survey in 1848, the smd lands lay ot

* Regular Appeal, No. 268 of 1876, against the decree of C. . Manson,
Tsq., Deputy Magistrate 4nd Deputy Collector of Zilla Rajmalal, dated ths
11th July 1876,
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